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Application of Reissuance Principles, Including the Principles of Notice 2008-41,
in the Context of Private Placements of Multimodal Tax-Exempt Obligations

The National Association of Bond Lawyers (“NABL”) sets forth herein a brief discussion
of the treatment under the principles set forth in Internal Revenue Service Notice 2008-41, 2008-
1 C.B. 742, as modified by Internal Revenue Service Notice 2008-88, 2008-42 |.R.B. 933, and
Internal Revenue Service Notice 2010-7, 2010-3 I.R.B. 296 (“Notice 2008-41"), of certain tax-
exempt obligations that are privately purchased by banks or other purchasers." NABL requests,
after due consideration of the analysis herein, that officials at Treasury and the IRS Office of
Chief Counsel participate in a discussion of these issues with certain NABL Board members and
Tax Committee members.

For various reasons, in the last few years there has been an increase in the number of tax-
exempt financings effected through the direct issuance of bonds or other obligations to a bank or
other financial institution? rather than through a traditional public offering.> In 2009 and 2010,
many of these bank-based financings were encouraged by more liberal “bank-qualified”
provisions of the Internal Revenue Code of 1986, as amended (the “Code”), created by the
American Recovery and Reinvestment Act of 2009 (“ARRA™).*

In a typical scenario, a bank makes a direct tax-exempt loan to, or purchases a tax-exempt
obligation from, an issuer.> Often, bonds are initially held by a bank in what is typically referred

This paper does not address any other tax issues relating to such transactions, nor does it address the
application of other areas of law, such as securities law, to private purchases of tax-exempt obligations.

2Often, the purchasing bank may include its affiliated entities in the purchase of the obligations. For
purposes of this paper, and to promote simplicity, references will be to the “bank.”

*There are likely several factors at play. As part of the credit crisis fallout, a number of small- to medium-
sized bond issues that were secured by letters of credit from downgraded banks began to reprice in the market at
significantly higher interest rates. That created a movement on the part of some issuers and conduit borrowers to
refinance or otherwise restructure such debt. Some banks that came through the credit crisis relatively unscathed
were ready and able investors in tax-exempt obligations. Also, some larger banks during this time seemed to
develop more of an appetite to take on the credit of governmental entities and medium to larger 501(c)(3)
organizations. See generally Banks Bulked Up Their Muni Bond Portfolios in 2011, The Bond Buyer (March 27,
2012).

*Pub. L. No. 111-5, 123 Stat. 115 (2009). To encourage banks to invest in tax-exempt obligations during
2009 and 2010, ARRA amended Section 265 of the Code to expand the scope of “qualified tax-exempt obligations”
(otherwise known as “bank-qualified” obligations). For governmental and qualified 501(c)(3) bonds issued during
2009 and 2010, the $10 million limit for qualified small issuers was increased to $30 million. In addition, 501(c)(3)
organizations borrowing through a conduit issuer were treated as qualified small issuers entitled to their own $30
million limit. The ARRA bank-qualification provisions enabled many governmental issuers and 501(c)(3)
organizations to access the bank-qualified market during 2009 and 2010.

*The terms “loan,” “bond” and “obligation” are interchanged freely within this paper, with no intended
distinction. See Treas. Reg. 8§ 1.150-1(b). NABL acknowledges that there may be distinctions for state law,
securities law, accounting or other purposes between a “loan,” a “bond” and other types of municipal “obligations.”
Such considerations are beyond the scope of this paper. In the case of a conduit financing, as is customary, the
underlying loan agreement between the conduit issuer and the conduit borrower would, insofar as the payment of
debt service is concerned, mirror the debt service on the loan, bond or other obligation.
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to as a “term mode” or “bank rate mode.”® At the end of the term mode, the bonds are subject to
a mandatory tender by the holder.” The terms of the bond documents provide that, in connection
with the end of such mode and the mandatory tender, the borrower® may redeem the bonds or it
may continue to have the bonds outstanding. If the latter option is selected, the borrower must
select a new mode provided under the bond documents. Such new mode may have the same
terms and conditions, including the duration of the mode, as the mode that just ended,’ or it may
have different terms and conditions from those that applied during the mode that just ended, as
long as the terms and conditions of the new mode are provided in the bond documents. In any
case, it Is necessary at that point to determine the interest rate for the bonds in the new mode.
The determination of such interest rate could, depending on the new mode, involve (i)
determining a new fixed rate for the term of the mode (which could be to the bonds’ final
maturity or for a shorter term), (ii) determining a new fixed spread above a specified index (e.g.,
a fixed spread above SIFMA or a fixed spread above a percentage of LIBOR), or (iii)
determining the initial daily, weekly or other rate in a mode where the rate is regularly reset by a
remarketing agent throughout the mode.

Bonds issued with optional and mandatory tender rights have long raised issues
concerning the circumstances under which such bonds will be considered reissued for purposes
of Sections 103, 141 through 150, and 265 of the Code. Reissuance of a tax-exempt bond
generally triggers retesting of all the various federal tax requirements that apply to a new tax-
exempt bond issue. Potential consequences of a reissuance include, among other things, a
change in yield affecting arbitrage investment restrictions, acceleration of rebate payments,
potentially new public approval requirements for qualified private activity bonds, deemed
terminations for arbitrage purposes of integrated interest rate swaps under the qualified hedge
rules and the required filing of a new information return. Moreover, reissuance can present a
problem for certain types of bonds initially issued within a statutory deadline.™

®If the bond documents provide more than one such mode, the bonds are considered to be “multimodal.”
Further, bonds are considered multimodal for purposes of this analysis even if the bond documents only provide a
single bank rate mode such that, following the end of the initial bank rate mode, a new interest rate must be
determined to start the succeeding bank rate mode.

"The bond documents may not explicitly provide for a mandatory tender, but instead provide that, if the
parties cannot agree on an interest rate for the new term within a specified time period, the borrower must select a
different mode, if the bonds are multi-modal, or find another purchaser. Such provisions, it would seem, are
tantamount to a mandatory tender.

®The use of the terms “issuer” and “borrower” throughout this paper is not meant to imply any substantive
difference. These references simply recognize that the same rights or obligations an issuer has in a nonconduit
financing usually rest with the ultimate borrower in a conduit financing.

°For example, in the simplest case, if the bonds during the original mode bore a fixed rate of interest for a
specified term, the borrower could decide to repeat such specified term for another fixed rate of interest, recognizing
that such fixed rate in all likelihood will have changed from the original fixed rate. Similarly, if the bond during the
original mode floated at SIFMA plus a fixed spread for an agreed-upon term, the borrower could decide to repeat
such specified term using SIFMA as the “base” once again, recognizing that, based on any number of factors, the
appropriate spread over SIFMA may have changed.

%For example, as noted above, in 2009 and 2010 banks purchased a significant amount of bonds under the
more liberal “bank-qualified” provisions in ARRA, many utilizing a multimodal structure of the type described
3



Notice 2008-41 provides the most recent guidance from the IRS for determining the
circumstances under which certain bonds with optional and mandatory tender rights are treated
as reissued for purposes of Sections 103 and 141 through 150. Notice 2008-41 generally
provides that, in the case of a “qualified tender bond,” any “qualified interest rate mode change”
and any “qualified tender right” will not be treated as a modification under Treas. Reg. § 1.1001-
3, and therefore will not result in a reissuance.

Section 3.2(3)(a) of Notice 2008-41 provides that, in order for a tender right to constitute
a qualified tender right, “the terms of the tender right must require the issuer or its remarketing
agent to use at least best efforts to remarket a bond upon a purchase pursuant to the tender
right.”**  Although issuers of qualified tender bonds in the past have typically utilized a
remarketing agent to determine the new interest rate on the bonds and to remarket the bonds
following a tender, that is generally not the case in private bond purchase transactions of the type
described herein. In these transactions, the issuer is likely dealing directly with a single lender —
often the same lender that held the bond during the immediately preceding mode.

Importantly, the language in Section 3.2(3)(a) of Notice 2008-41 specifically
contemplates that the issuer, rather than a remarketing agent, may be the party that remarkets the
bonds. That language may be instructive in formulating an approach to address the transition
from one mode to another in the context of privately purchased bonds.

NABL recognizes that Notice 2008-41 was drafted with public offerings in mind and
understands that the term “remarketing” is typically a term used in that context. NABL suggests,
however, that the language of Notice 2008-41 supports the notion that the use of a remarketing
agent should not be the sole permitted means of avoiding a reissuance upon the ending of one
mode and the start of another. Arguably, the determination of the rate for a new mode with a
single lender bank is of little substantive difference from the determination of a rate with a bank
that acts as the borrower’s remarketing agent in a public reoffering. If an objective is to provide
a “check” on the setting of the interest rate, it may be that having an issuer or borrower (a)
engage a financial advisor for an independent assessment of the appropriate interest rate (and/or
spread, and/or applicable percentage of the specified index) for the new mode, (b) solicit
quotations from several competing banks for the new mode, or (c) even solicit and collect formal
bids (akin to the process for bidding GICs under existing regulations) is sufficient for such
purpose.’? NABL thus believes that the reissuance analysis should primarily be based on

herein. Under current law, many of these bonds would no longer be bank-qualified were they to be reissued after
2010.

"The purpose of the “best efforts to remarket” requirement is not entirely clear. It appears that the” best
efforts to remarket” requirement may have originally been intended to address the ability of issuers to hold their own
bonds for up to 90 days without causing an extinguishment under general federal tax principles where the issuer (or
its agent) continuously uses its best efforts to remarket the bonds.

2In practice, each of the above alternatives is likely to have various pitfalls. For example, a bidding
process that is based on current bidding procedures for guaranteed investment contracts and advance refunding
escrows may be the most difficult to employ and, thus, the least workable given such procedures’ rules relating to
“last looks” and the avoidance of courtesy bids. Independent financial advisors, for larger borrowers, may be
affordable, but they may be less affordable for smaller borrowers with limited budgets. In NABL’s view, the
delivery of certifications by both the borrower and the lending bank reflecting the bona fide, arm’s-length nature of
their relationship in such case ought to be sufficient in most, if not all, cases.
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whether the terms of the new mode (aside from terms that, if changed, would not result in a
reissuance under the general principles of Treas. Reg. § 1.1001-3) are provided for in the original
bond documents.

As we have indicated, after your consideration of the discussion herein, members of the
NABL Board and the NABL Tax Committee would like to engage officials at Treasury and in
the IRS Office of Chief Counsel in a dialogue to see whether a non-reissuance solution may be
formulated to accommodate what has become an increasingly prevalent form of financing in the
municipal marketplace.

An appendix setting forth some interest rate mechanisms NABL members have observed
to be commonly used in the context of privately purchased bonds is attached.



APPENDIX A

COMMONLY-USED INTEREST RATES FOR
PRIVATELY PURCHASED BONDS"

Fixed rate for a designated term that is shorter than the nominal maturity

Percentage of one-month LIBOR plus a fixed spread for a term that is shorter than the
nominal maturity

. SIFMA plus a fixed spread for a term that is shorter than the nominal maturity

Determination of a daily, weekly, etc. rate in a mode where the rate is regularly reset by a
remarketing agent throughout the mode, where such mode is shorter than the nominal
maturity

BThis list of interest rates and interest rate mechanisms is not meant to be exhaustive.
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