


ADDITIONAL STATEMENT 
OF THE 

NATIONAL ASSOCIATION OF BOND LAWYERS 
TO 

UNITED STATES SECURITIES AND EXCHANGE COMMISSION  
REGARDING 

MUNICIPAL SECURITIES DISCLOSURE 

In response to an invitation by Commissioner Elisse B. Walter, on May 14, 2010, the 
National Association of Bond Lawyers (“NABL”) submitted a statement (the “2010 NABL 
Statement”) to the United States Securities and Exchange Commission (the “SEC” or the 
“Commission”) relating to the SEC’s anticipated update to SEC Release No. 33-7049 (the “1994 
Interpretive Release”), which addressed municipal securities disclosure.  The 2010 NABL 
Statement identified issues NABL believed could benefit from SEC clarification and suggested 
guidance regarding these issues.   

Subsequent to submission of the 2010 NABL Statement, NABL has identified additional 
issues that NABL believes could benefit from SEC clarification.  Those issues (along with 
suggested guidance regarding those issues that NABL believes would be helpful and appropriate) 
are set forth in this additional statement (the “2011 NABL Statement”) in a question-and-answer 
format.  For the SEC’s convenience, a copy of the 2010 NABL Statement is included as 
Appendix A.   

As mentioned in the 2010 NABL Statement, NABL also will continue to work with 
municipal securities market participants to improve disclosure practices.  We note, for example, 
that NABL currently is leading an initiative to improve pension disclosure practices.  We will 
look for other opportunities like the pension project. 

This 2011 NABL Statement was prepared by an ad hoc subcommittee of the NABL 
Securities Law and Disclosure Committee comprised of those individuals listed on Appendix B 
and was approved by the NABL Board of Directors.   
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Q1. How can the SEC facilitate improved secondary market disclosure by providing 
guidance to issuers and other obligated persons as to how, with appropriate 
disclaimers, they can be assured that they would not be subject to an SEC 
enforcement action for releasing monthly budgetary data and other unaudited data 
that later proves to be inaccurate (absent recklessness or intentional deceit)? 

In order to promote the dissemination of interim financial and other information by 
issuers and obligated persons without the fear of SEC enforcement should such information 
subsequently be shown to be inaccurate, NABL suggests that the recommendations it made in 
the 2010 NABL Statement with respect to the responsibilities of issuers, members of issuers’ 
governing bodies, and issuers’ staff for primary offering disclosure should be extended to 
secondary market disclosure of interim financial and other information.1  Additionally, NABL 
suggests that the Commission recognize that there is a distinction between information that is 
made publicly available in the normal course of government operations and information that is 
made publicly available pursuant to contractual obligations contained in continuing disclosure 
undertakings.  Finally, NABL requests that the Commission provide guidance as to how issuers 
and obligated persons, through the use of appropriate disclaimers, can reasonably limit liability 
under the antifraud provisions for secondary market disclosure of interim financial and other 
information. 

Clarification of Standard of Care for Primary Disclosure/Extension to Secondary 
Disclosure.  In the 2010 NABL Statement, NABL suggested that the Commission clarify that, 
for purposes of assessing the responsibilities of members of an issuer’s governing body under the 
federal securities laws, a member who responsibly and reasonably authorizes staff to prepare and 
approve an offering document (and has no actual knowledge of “red flags”) would not be liable 
for a violation of Section 10(b) of the Exchange Act, although the issuer itself (through the 
actions of its staff) might be liable for such a violation.2   

In part, this suggestion reflected NABL members’ experience that there sometimes can 
be significant differences between the knowledge levels of an elected member and a staff 
member or official with respect to the finances of an issuer.  Elected members often have no 
choice but to rely on financial information provided by staff, provided that, as the Commission 
established in the Orange County Report with respect to offering materials,  

 A public official may not approve disclosure that the official knows to be false. 

                                                 

1 In the 2010 NABL Statement, NABL addressed, in three separate questions, (1) the responsibilities of an issuer 
and its governing body in approving or authorizing primary offering and secondary market disclosure, (2) what 
measures issuers should employ to prevent disclosed financial data in official statements from being materially 
misleading due to volatility or seasonality of data, and (3) the appropriate uses and limitations of disclaimers in 
official statements.   
2 See 2010 NABL Statement, at FN 4. 
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 A public official may not authorize disclosure while recklessly disregarding facts that 
indicate that there is a risk that the disclosure may be misleading.3 

NABL suggested in the 2010 NABL Statement that the Commission clarify that 
“adopting and then adhering to a reasonable disclosure process4 would satisfy a governing body 
member’s responsibility, absent knowledge of a material misstatement or omission, when taking 
action to adopt or approve an offering document,” and that the standard of care for individual 
members of a governing body with respect to primary disclosure be expanded to cover secondary 
disclosure, such that they would only be liable for “secondary market disclosures that they 
approve with knowledge of, or reckless disregard for, a material misstatement or omission.”5 
NABL now suggests that the Commission provide guidance and clarify that an issuer or 
obligated person that adopts and adheres to a reasonable secondary market disclosure process 
(which, similar to a reasonable primary disclosure process, would need to be reasonably 
designed to produce accurate and reliable information) and that authorizes staff to release, for 
example, monthly budgetary data and other unaudited data would be considered “reasonable,” 
even without further review or approval by the elected officials. 

Publicly Available Information.  At the time that SEC Rule 15c2-12 was amended in 
1994, most issuers did not have access to the Internet.  Procedures that are now considered 
routine, such as the posting of agendas for meetings of governing bodies on their websites, may 
have been contemplated, but were not commonplace in 1994.  In some instances, and in order to 
reduce the costs of copying voluminous documents, the background materials for “action” items 
to be considered by the governing body of an issuer are included in these postings and can be 
downloaded by any interested member of the public.   

In the Executive Summary to the 1994 Interpretive Release, the Commission points out 
that, 

(3) Particularly because of their public nature, issuers in the municipal 
market routinely make public statements and issue reports that can affect the 
market for their securities; without a mechanism for providing ongoing 
disclosures to investors, these disclosures may cause the issuer to violate the 
antifraud provisions. 

                                                 

3 Securities and Exchange Commission, Report on Investigation in the Matter of County of Orange, Cal., SEC Rel. 
No. 34-36761 (Jan. 24, 1996) (the “Orange County Report”). 
4 As stated in the 2010 NABL Statement, Disclosure Roles of Counsel, 3rd ed., at 80-81, suggests that public 
officials and their counsel consider the following questions in establishing a basis for reasonable reliance:  (1) Have 
we adopted disclosure processes for preparing Official Statements, and if we have, am I satisfied that such processes 
have been reasonably designed to produce accurate and reliable information?  (2) Do I have a reasonable basis to 
have confidence in the integrity and competence of the financing team (e.g., financial staff, in-house counsel, 
outside counsel) that has prepared the Official Statement?  (3) Do I know anything that would cause me to question 
the accuracy of the disclosures or that would indicate that they are misleading?  (4) Do I know of any potentially 
material issues that should be brought to the attention of the financing team or for which I would like further 
explanation? 
5 See 2010 NABL Statement, at FN 9. 
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Basic mechanisms to address potential antifraud liability include: 

- publication of financial information, including audited financial 
statements and other financial and operating information, on at least an 
annual basis; 

- timely reporting of material events reflecting upon the 
creditworthiness of the issuer of the obligor and the terms of its securities, 
including material defaults, draws on reserves, adverse rating changes and 
receipt of an adverse tax opinion; and 

- submission of such information to an information repository.6 

But in the 1994 Interpretive Release, the Commission also underscored the difficulty 
facing issuers by not limiting antifraud liability to that information submitted to an “information 
repository” by stating that, “A municipal issuer may not be subject to the mandated continuous 
reporting requirements of the Exchange Act, but when it releases information to the public that is 
reasonably expected to reach investors and the trading markets, those disclosures are subject to 
the antifraud provisions.”7 In the Commission’s view, “The fact that [these disclosures] are not 
published for purposes of informing the securities markets does not alter the mandate that they 
not violate antifraud proscriptions.”8 

NABL believes that the exponential growth of publicly available information now makes 
it imperative for the Commission to distinguish between the types of information that are made 
publicly available by an issuer or obligated person and to provide guidance with respect to the 
associated antifraud liability.  For example, (a) information that is subjected to review through an 
issuer’s secondary disclosure process before posting on EMMA (for example, quarterly 
information provided in satisfaction of a continuing disclosure undertaking) would be expected 
to be more reliable than (b) information posted on an issuer’s website in advance of a board 
meeting (for example, background material for an agenda item), which in turn would be expected 
to be more reliable than (c) information that is not posted on an issuer’s website (for example, 
statements made to local media characterizing the status of labor negotiations).9    

Disclaimers.  NABL recognizes that some issuers or obligated persons may voluntarily 
wish to provide financial or other information that is not required under a continuing disclosure 
undertaking or Rule 15c2-12 information (i.e., information that falls between that described in 
(a) and (b) in the preceding paragraph).  Although NABL believes that the best practice would be 

                                                 

6 The 1994 Interpretive Release, at FN1. 
7 Id. at FN 87. 
8 Id. at FN 88. 
9 In some circumstances (for example, the instructions to SEC Form 8-K), the Commission has provided that 
information “furnished” to it (rather than “filed” with it) will be relieved from some (but not all) liability provisions 
under the federal securities laws.  The Commission should consider a distinction similar to the furnished/filed 
distinction in providing guidance with respect to antifraud liability associated with publicly available information in 
the municipal securities market. 
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for issuers and obligated persons to subject this information to a robust secondary market 
disclosure review process before posting it on EMMA, it may be determined that such 
information should be disseminated as quickly as possible and should only be posted on the 
issuer’s or obligated person’s website, perhaps under an “investor relations” icon with an 
appropriate disclaimer that the information is preliminary, unaudited, partial,  not presented in 
accordance with GAAP, etc.10 

As discussed in the 2010 NABL Statement, disclaimers are widely used in official 
statements prepared in connection with primary offerings of municipal securities, but the 
Commission has not directly addressed or provided advice with respect to their use by issuers, 
conduit borrowers, trustees, or credit enhancement providers.  NABL suggested that the 
Commission clarify that official statement disclaimers, in certain instances, could be used to 
appropriately limit the disclaiming party’s liability, provided that (1) the disclaimer is specific 
and appropriately tailored as to the information disclaimed, (2) the disclaiming party does not 
know, and is not reckless in not knowing, that the statements disclaimed are materially false or 
misleading, and (3) the disclaimer does not materially mislead investors as to the disclaiming 
party’s responsibilities under the federal securities laws. NABL now suggests that the 
Commission recognize that disclaimers that accurately describe the limitations of the information 
provided, may also be used in connection with secondary market disclosure. 

Summary.  NABL suggests that (a) the recommendations it made in the 2010 NABL 
Statement with respect to the responsibilities of issuers, the members of issuers’ governing 
bodies and issuers’ staff for primary offering disclosure should be extended to secondary market 
disclosure of interim financial and other information and (b) the Commission provide guidance 
as to how issuers and obligated persons, through the use of appropriate disclaimers, can 
reasonably limit liability under the antifraud provisions for secondary market disclosure of 
interim financial and other information.  Such guidance would facilitate the Commission’s goal 
to have more timely information provided to the municipal securities market. 

                                                 

10 As pointed out in footnote 20 to the 2010 NABL Statement, “the kind of analysis often appropriate in an official 
statement will delay and inhibit the timely release of such information.  Institutional investors and other market 
participants have made clear that getting such information promptly is more important than requiring any analysis of 
what it means or what trend it reflects.” 
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Q2. When, if ever, do remarketings of demand securities11 constitute “primary 
offerings” for purposes of SEC Rule 15c2-12? 

Importance of Ascertaining Meaning of “Primary Offering”.  By repealing the 
exemption in Rule 15c2-12 from the continuing disclosure requirements afforded to large 
denomination demand securities issued on or after December 1, 2010, the Commission made the 
meaning of “primary offering” relevant to remarketings of demand securities for the first time.   

The term “primary offering,” as defined by Rule 15c2-12, describes when a broker-dealer 
must comply with the requirements of the Rule in purchasing, offering, and selling municipal 
securities.  Since purchases, offers, and sales of large denomination demand securities were 
previously exempt from all provisions of the Rule, broker-dealers did not need to determine 
which remarketings, if any, are primary offerings.  In remarketing demand securities issued on or 
after December 1, 2010, however, broker-dealers must comply with the continuing disclosure 
requirements of the Rule whenever the remarketing is a primary offering.  They therefore must 
either be able to determine when a remarketing is a primary offering, or they must assume that 
all remarketings are primary offerings and incur the added time and expense (and risks to 
liquidity) associated with compliance. 

As described in more detail below, NABL accordingly suggests that the Commission 
clarify that, in order to comply with Rule 15c2-12, remarketing agents do not need to reasonably 
determine that a currently complying continuing disclosure undertaking (CDU) has been entered 
into upon each remarketing of demand securities at the option of the owners or at the end of 
commercial paper mode rate periods. 

Whenever purchasing, offering, or selling municipal securities in a non-exempt primary 
offering, broker-dealers must reasonably determine that the issuer or an obligated person has 
undertaken to provide to the Municipal Securities Rulemaking Board (a) audited financial 
statements (and updates of quantitative financial and operating data of the type included in the 
offering document prepared for the offering, which must be specified in the undertaking) for 
each obligated person annually and (b) timely notice of certain events.  Broker-dealers must take 
steps to reasonably determine (1) that a continuing disclosure undertaking is in place, (2) that it 
complies with the requirements of the Rule, and (3) that it is reasonable to conclude, after 
reviewing compliance by the issuer with prior continuing disclosure undertakings, that the issuer 
will comply with the new continuing disclosure undertaking.   

Even though a continuing disclosure undertaking may meet the requirements of the Rule 
when demand securities are initially issued, it may cease to meet the requirements of the Rule for 
a subsequent remarketing of the demand securities in a “primary offering” if, for example, (a) 
one or more additional obligated persons (e.g., new members of a nonprofit healthcare obligated 
group) become obligated to pay the demand securities and have not been added to the continuing 
disclosure undertaking, or (b) the offering document incorporates by reference an obligated 
person’s post-issuance continuing disclosure filings and these contain quantitative financial or 
operating data of a type not specified in the continuing disclosure undertaking.  If a remarketing 

                                                 

11   See Appendix C for a summary discussion of “demand securities.” 
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agent must make an inquiry as to the existence of a new obligated person or the incorporation of 
new financial or operating data into the offering document, or other possible events that could 
require an amendment to the continuing disclosure undertaking, before every remarketing of 
tendered demand securities, it is likely that both the cost and timeliness of remarketing efforts 
would be adversely affected.  In fact, it is likely that remarketing agents would be unable to 
remarket demand securities with daily demand privileges without making daily inquiries to 
assure compliance with the Rule when and if demand securities are tendered and remarketed.   

The Commission recognized this unwarranted burden before it adopted the Rule 
amendments that repealed the exemption for demand securities, since it grandfathered demand 
securities outstanding before the effective date of the amendment to avoid the market disruption 
that could result.  However, the grandfather provision does not at all mitigate the burden for 
demand securities issued on or after December 1. 

Current Lack of Clarity in Meaning of “Primary Offering” in Remarketings of 
Demand Securities.  The Rule defines “primary offering” as “an offering of municipal securities 
directly or indirectly by or on behalf of an issuer of such securities.”  As stated and interpreted to 
date, the definition does not make clear if and when a remarketing of demand securities after 
their initial issuance is a primary offering of securities.  Until clarified, the Rule will effectively 
require conscientious broker-dealers to perform unwarranted procedures before remarketing 
tendered demand securities, with the consequences described above. 

The definition of “primary offering” in Rule 15c2-12 does clarify that it includes 
remarketings that are associated with a decrease in the minimum authorized denomination below 
$100,000 or an increase in the frequency of demands to more than once every nine months.  The 
Commission staff has made clear that primary offerings are not limited to such remarketings, 
though.  In Pillsbury, Madison & Sutro,12 the Commission staff stated that the definition includes 
every remarketing that is directly or indirectly on behalf of an issuer and that the remarketings in 
question there were primary offerings because an obligated person was obligated to purchase the 
tendered securities if they were not successfully remarketed. 

In response to comments on the proposed Rule change that pointed out the definitional 
uncertainty posed by the Rule and the Pillsbury letter, the Commission stated in adopting the 
most recent Rule amendments that “remarketings of VRDOs may not be primary offerings” 
(emphasis added) and added the following attempt at clarification in a footnote:   

“Making a determination concerning whether a particular remarketing of demand 
securities is a primary offering by the issuer of the securities requires an 
evaluation of relevant provisions of the governing documents, the relationship of 
the issuer to the other parties involved in the remarketing transaction, and other 
facts and circumstances pertaining to such remarketing, particularly with respect 
to the extent of issuer involvement.”13 

                                                 

12 Pillsbury, Madison & Sutro (March 11, 1991). 
13 SEC Release No. 34-62184A (June 10, 2010). 
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While helpfully pointing out that the extent of issuer involvement in a remarketing should govern 
when a new determination must be made by the remarketing agent as to the existence of a then-
complying continuing disclosure undertaking, the footnote unfortunately failed to clearly 
distinguish remarketings that are not primary offerings. 

The “facts and circumstances” interpretation of the “primary offering” clarification 
effectively makes it impossible for a remarketing agent to readily determine that any remarketing 
is clearly not a primary offering for purposes of the Rule.  The clarification states that document 
provisions and issuer relationships are important, but it does not say which ones lead to a 
primary offering conclusion and which ones lead away from it.  While the extent of issuer 
involvement in a remarketing is stated to be particularly important, that is clearly the case only in 
identifying other facts and circumstances that could affect the conclusion, not overriding the 
importance given to document provisions and issuer relationships.   

In routine remarketings, the issuer or another obligated person may be required to 
purchase demand securities if they are not remarketed, or may have contracted for a bank to 
purchase them in that case and to pay the bank a higher rate of interest on the securities than the 
rate payable to public investors, and it will have contracted with a remarketing agent to use best 
efforts to remarket.  These typical facts would suggest document provisions and issuer 
relationships that make the remarketing look like a primary offering (made on behalf of the 
issuer because it avoids an issuer purchase option or higher interest rate).  On the other hand, 
routine remarketings (those made of demand securities tendered at the instance of an investor or 
at the end of a commercial paper mode rate period and not in connection with a mode change or 
credit substitution) are typically completed with no issuer or obligated person involvement at all.  
That fact or circumstance would suggest that the remarketing is not a primary offering.  Faced 
with these conflicting signals, unless the Commission brings further clarity to the subject, a 
remarketing agent cannot safely remarket demand securities in routine remarketings without 
assuming that each remarketing is a primary offering. 

Clarification that Routine Remarketings are Not “Primary Offerings”.  Rule 15c2-12 is 
not an anti-fraud rule.  Rather, it is a procedural rule intended to reduce the opportunities for 
fraud.  As a procedural rule, it should make clear when it applies (and when it does not) and what 
is required for compliance.  To make clear when the continuing disclosure requirements of the 
Rule apply to remarketings, we recommend that the Commission clarify, by Rule amendment or 
interpretive statement, that the requirements do not apply when demand securities are merely 
tendered at the option of an investor or upon expiration of a rate period in a commercial paper 
mode, provided that all securities of the issue are not then required to be tendered for 
remarketing (e.g., in connection with the expiration or replacement of a letter of credit or 
liquidity facility or a change in interest rate mode) and there is no accompanying change in a 
material obligor on the securities.  While mandatory tenders of an entire issue may sufficiently 
involve the issuer or other obligated person14 and (at least when followed by a remarketing) 
                                                 

14 As noted in the September 23, 2009 comment letter that NABL submitted in connection with the amendments to 
Rule 15c2-12 that became effective on December 1, 2010 (www.nabl.org/library/documents/1113), some types of  
remarketings following mandatory tenders of demand securities (e.g., conversions among short-term interest rate 
modes) involve issuers or other obligated persons to a very limited extent and, arguably, should not be treated as 
primary offerings. 
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occur with sufficient notice to allow a remarketing agent to comply with the Rule without 
adversely affecting liquidity or the cost of demand securities, optional tenders by the holder and 
remarketings of securities in a commercial paper mode can occur at any time on short notice and, 
as noted above, generally do not involve the issuer or other obligated person.15 

By adopting such an interpretation, the Commission would not undermine the adequacy 
of continuing disclosure available to investors in demand securities.  If an existing continuing 
disclosure undertaking failed to satisfy the requirements of the Rule for a remarketing due to the 
incorporation of new types of data filed with the MSRB, that data would nevertheless be 
accessible to investors.  In addition, the existing undertaking to provide notice of specified events 
would remain fully effective, except possibly for notice of insolvencies of any new immaterial 
obligated person.  Finally, since demand securities may be tendered for repurchase at any time, 
investors would have the means to protect themselves against non-compliant continuing 
disclosure undertakings after they purchase demand securities in remarketings that follow 
tenders for purchase at the option of holders or at the end of commercial paper mode rate 
periods. 

 

                                                 

15 Should the Commission be willing to clarify that the continuing disclosure requirements of Rule 15c2-12 do not 
apply to remarketings of demand securities tendered at the option of the holders or at the end of a commercial paper 
rate period, the Commission also should clarify that such remarketings do not constitute “secondary distributions” 
under the federal securities laws.  For a fuller discussion of when remarketings may become secondary distributions, 
see Robert A. Fippinger, The Securities Law of Public Finance §§ 6:6.2 and 7:2.4 (2d ed. 2006). 
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Q3. Does the exemption in SEC Rule 15c2-12 for sales to 35 or fewer sophisticated 
purchasers apply to primary offerings of demand securities?    

NABL suggests that the Commission confirm that the exemption from Rule 15c2-12 
afforded to large denomination securities sold to 35 or fewer investors, if they are believed to be 
knowledgeable and purchasing for their own account without a view to distributing, remains 
effective for offerings of demand securities. 

When the Commission repealed the exemption from Rule 15c2-12 that had been 
applicable to demand securities, it failed to make clear whether the exemption afforded by 
paragraph (d)(1)(i) of the Rule to securities with authorized denominations of $100,000 or more 
that are sold to 35 or fewer persons whom the broker or dealer reasonably believes have 
knowledge and experience that enable them to evaluate the merits and risks of the investment 
and are not purchasing for more than one account or with a view to distributing the securities 
(the “limited sale exemption”) could continue to apply to VRDO offerings.  The Commission 
should confirm that the limited sale exemption remains effective for offerings of demand 
securities.  The Rule ambiguity should be resolved so that brokers and dealers are fairly apprised 
of their legal duties in offering and remarketing demand securities.  It should be resolved by 
preserving the applicability of the exemption, since owners are better able to protect themselves 
from the consequences of stale or otherwise inadequate disclosure better than owners of long-
term securities without demand privileges, to which the exemption clearly continues to apply. 

Recent Ambiguity Relating to Rule.  Prior to the amendments to Rule 15c2-12 that 
became effective on December 1, 2010, the Rule contained two exemptions that could apply to 
offerings of demand securities:  (1) the limited sale exemption afforded by paragraph (d)(1)(i) 
and (2) the demand securities exemption afforded by paragraph (d)(1)(iii).16  The December 1 
amendments repealed the demand securities exemption, but not the limited sale exemption.  The 
amendments also added paragraph (d)(5), which states that, except for the provisions of 
paragraphs (b)(1) through (b)(4) and except for grandfathered demand securities outstanding on 
November 30, 2010 “this section [i.e., Rule 15c2-12] shall apply to a primary offering” of 
demand securities that formerly qualified for the demand securities exemption.     

Reading paragraph (d)(5) together with paragraph (d)(1), brokers and dealers may 
reasonably conclude that the Rule, as amended, continues to exempt primary offerings of 
demand securities that qualify for the limited sale exemption.  Nonetheless, Commission staff 
members have made public comments warning broker-dealers not to rely on the limited sale 
exemption.  As we understand the argument, if an initial primary offering of demand securities 
was exempt under Rule 15c2-12 because of satisfying the exemption provided by paragraph 
(d)(1)(iii), and there is a remarketing of such securities that is a new primary offering, such 
remarketing would continue to be exempt under Rule 15c2-12 only if it satisfies the grandfather 
provision of new paragraph (d)(5).  If it does not satisfy such grandfather provision, the new 

                                                 

16 The prior Rule and the current rule also include the commercial paper exemption contained in paragraph (d)(1)(ii).  
This exemption, conceivably, could apply to demand securities; thus, the logic of our arguments about the 
applicability of the limited sale exemption to demand securities also could be applied to the applicability of the 
commercial paper exemption to demand securities.  
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primary offering cannot otherwise look to the other exemptions provided by paragraphs (d)(1)(i) 
and (d)(1)(ii).  Similarly, a new issue of demand securities could not avail itself of either 
exemption.  We do not understand this rationale.  If a primary offering satisfies either of the two 
exemptions that were not amended, such primary offering should be exempt.  To conclude 
otherwise leads to anomalous results, as explained below. 

Need for Commission Resolution of Ambiguity.  As noted above, Rule 15c2-12 is not an 
anti-fraud rule.  Rather, it is a procedural rule intended to reduce the opportunities for fraud.  As 
a procedural rule, it should make clear when it applies and when it does not.  Some obligated 
persons are not willing (for competitive reasons) to make their financial statements available to 
the public.  Other obligated persons are loathe to incur the expense of preparing and vetting 
annual disclosure requirements unless necessary to issue municipal securities.  Broker-dealers 
should have fair notice as to whether they may offer demand securities in these circumstances 
without a continuing disclosure undertaking. 

Logic of Commission Resolution of Ambiguity in Favor of Limited Sale Exemption.  
The Commission should clarify that the limited sale exemption continues to apply to eligible 
offerings of demand securities, because (1) doing so is consistent with the purposes of the 
exemption and (2) not doing so would be anomalous. 

When the Commission first proposed the Rule in 1988, it stated that the “primary intent 
of the rule is to focus on those offerings that involve the general public, and which are likely to 
be traded in the secondary market,” and it therefore asked for comment as to whether offerings to 
a limited number of sophisticated investors should be exempted.17  Commentators on the 
proposed Rule endorsed such an exemption “almost unanimously.”18  In its adopting release, the 
Commission particularly referred to NABL’s recommendation that the Rule exempt “privately 
placed issues where purchasers conduct their own credit investigation.”19  Consequently, in 
adopting the final Rule, the Commission included a limited sale exemption in addition to 
independent exemptions for demand securities and short-term securities, notwithstanding a 
concern that securities sold in exempt limited sales might find their way into the secondary 
market.   

In most cases, purchasers of demand securities make their investment decision 
exclusively or principally on the strength of a letter of credit or bond insurance and a purchase 
agreement with a bank, and the purchasers rely on their own investigation into and other publicly 
available materials about the credit of the credit enhancer (rather than the typically one-page 
description of the credit enhancers included in offering documents).  In addition, they almost 
always dispose of their holdings through a remarketing agent, rather than by direct sales to other 
investors.  The remarketing agents, through their remarketing agreements with the issuer or other 
obligated person, have ongoing access to information about changes in the credit of the obligated 
persons, which they are able to use if and when required to remarket the securities.  

                                                 

17 SEC Release No. 34-26100 (September 22, 1988) at notes 41-42. 
18 SEC Release No. 34-26985 (June 28, 1989) at note 72. 
19 Id. note 46. 
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Consequently, just as in a private placement, demand securities are sold to purchasers who can 
fend for themselves under circumstances under which they have access to the information that 
they need to make an informed investment decision.  Accordingly, including demand securities 
among those that qualify for a limited sale exemption is consistent with the purposes of the 
exemption. 

In addition, it would be inappropriate to afford the limited sale exemption to long-term 
securities without a demand privilege while denying the exemption to demand securities.  The 
value of long-term fixed rate securities can vary substantially with changes in the 
creditworthiness of the issuer of or other obligor on the securities.  Without access to current 
credit information, it would therefore be difficult to value such securities or make informed 
decisions as to whether to purchase, hold, or sell the securities.  In the case of demand securities, 
on the other hand, the rate of interest borne by the securities is adjusted to maintain a constant 
value, and when supported by a letter of credit issued by a creditworthy bank, their value is not 
affected by changes in the creditworthiness of the issuer or other obligor on the securities.  In 
addition, if investors who are not voluntarily supplied with the updated credit information that 
they deem necessary to maintain a position in the demand securities, they may exercise their 
demand privilege and be taken out of the investment at their cost basis.  In these circumstances, 
we are aware of no principled reason for extending the limited sale exemption to offerings of 
long-term fixed-rate securities and not extending the exemption to demand securities. 
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APPENDIX C 
 

CHARACTERISTICS AND IMPORTANCE OF DEMAND SECURITIES20 

1. General Characteristics.  Demand securities are nominally long-term debt 
securities, but with two distinguishing characteristics that allow them to be priced as if they were 
short-term debt securities:  (a) they must be repurchased on demand of the investor (generally on 
one week’s or same-day notice) for a price equal to their principal amount plus accrued interest, 
and (b) their interest rate is reset frequently (generally daily or weekly) to maintain a market 
value equal to the repurchase price.  To avoid retirement of the demand securities when tendered 
for repurchase on demand, the issuer or conduit borrower engages a broker-dealer as 
“remarketing agent” to use its best efforts to sell the tendered demand securities and to reset the 
interest rate on the demand securities.  Except in very unusual circumstances, remarketing agents 
are able to resell all tendered demand securities to other investors or on occasion to purchase 
them as inventory. 

2. Credit/Liquidity Enhancement.  Most demand securities are purchased and held 
by tax-exempt money market mutual funds (MMFs).  To qualify for purchase by MMFs, demand 
securities must have high long-term and short-term ratings and must satisfy the credit 
requirements of the MMF.  To attain the requisite ratings and credit quality, most demand 
securities are supported by external credit and/or liquidity facilities. 

3. Importance of Market for Demand Securities.  Demand securities are an 
important part of the municipal securities market, because they enable issuers to access short-
term interest rates without either repeating the issuance expenses associated with new issues or 
the higher interest rates associated with tax-exempt debt held by banks.  Many issuers desire to 
issue a portion of their debt securities at short-term interest rates because those rates are 
generally lower than long-term rates, and because they hold a sufficient amount of short-term 
investments to hedge against increases in short-term interest rates. 

a. Avoidance of Repeated Issuance Costs.  Without access to a viable 
demand securities market, issuers could access short-term rates only by issuing and 
continuously rolling commercial paper or other short-term securities.  Many issuers must 
follow expensive and time-consuming procedures to issue debt in compliance with state 
law.  In addition, they must perform additional procedures to assure that each new issue 
of debt securities is tax-exempt.  If issuers were required to issue back-to-back short-term 
securities (rather than demand securities) to obtain long-term financing at short-term 
interest rates, they would be forced to repeat these procedures periodically, thus 
increasing the effective cost of their borrowings compared to those associated with 
demand securities. 

                                                 

20 For additional background on demand securities, see (a) the September 23, 2009 comment letter that NABL submitted 
in connection with the amendments to Rule 15c2-12 that became effective on December 1, 2010 
(www.nabl.org/library/documents/1113) and (b) J. Hobson Presley, “The Disclosure Dilemma for VRDOs Secured by a 
Letter of Credit”, The Bond Lawyer (Summer 2011) 
(www.nabl.org/uploads/cms/documents/bond_lawyer_summer_2011.pdf).  
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b. Avoidance of High Bank Rates.  Many issuers who wish to borrow at 
short-term interest rates do not have the credit (or cannot make the disclosure of their 
credit) required to access municipal securities markets directly, but do have sufficient 
credit to secure a bank loan.  However, if banks were to make and hold tax-exempt loans 
to municipal issuers, in most circumstances they would lose the interest expense 
deduction associated with a ratable amount of their deposit accounts, which would 
effectively decrease their after-tax yield compared to the yield enjoyed by a non-bank 
investor.  As a result, issuers who cannot directly access the short-term municipal 
securities market on their own credit also cannot borrow at equivalent rates from banks.  
They can and do, however, efficiently access the short-term market by selling demand 
securities to non-bank investors and using their bank’s letter of credit to provide for 
payment of the demand securities. 

c. Importance of Demand Securities to MMFs.  Municipal issuers do not 
issue enough tax-exempt short-term securities, and their issuances are too seasonal and 
long in duration, to supply tax-exempt MMFs with an adequate supply of eligible 
investments.  MMFs therefore depend on demand securities to complete and manage 
their portfolios.  If the market for demand securities were to become inefficient and 
issuers were forced to issue long-term securities in their place, the supply of eligible 
investments to tax-exempt MMFs could become inadequate. 

4. Importance of Liquidity to Demand Security Market.  The efficiency of the 
market for demand securities is largely dependent on the ability of remarketing agents to 
efficiently place tendered demand securities with other investors, or to be confident enough in 
their ability to do so to be willing to buy tendered demand securities for their own inventory if 
they are not able to remarket tendered demand securities on the day of purchase.  If, due to 
regulatory uncertainty or unwarranted regulatory burdens, remarketing agents are not able to 
readily remarketed tendered demand securities and are unwilling to purchase them for their own 
inventory, then demand securities would be regularly put to banks under letters of credit or 
liquidity facilities.  Banks charge a substantially higher interest rate to hold demand securities 
purchased under a letter of credit or liquidity facility.  If demand securities are regularly put to 
and held by banks, issuer borrowing rates would increase.  In addition, if banks believed that 
they would be more likely to perform under their commitments to purchase tendered bonds, it is 
likely that they would charge more for their commitments under letters of credit and liquidity 
facilities.  These resulting increased borrowing costs in turn would likely dissuade some issuers 
from issuing demand securities.  In addition, any such increased risk of bank purchases of 
demand securities would add stress to the banking system.  Consequently, the Commission 
should be careful not to unnecessarily regulate or otherwise interfere with the ability of 
remarketing agents to remarket demand securities. 
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