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November 19, 2010

Elizabeth M. Murphy, Secretary
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

Re: File Nos. S7-24-10 and S7-26-10
(NABL Comments on SEC Rel. Nos. 33-9148, 34-63029, 33-9150, and 34-63091)
Dear Ms. Murphy:

The National Association of Bond Lawyers (“NABL”) respectfully submits the enclosed
response to the Securities and Exchange Commission (“SEC”) solicitation of comments
related to the releases cited above regarding asset-backed securities. The comments
were prepared by an ad hoc subcommittee of the NABL Securities Law and Disclosure
Committee comprised of those individuals listed on Exhibit | and were approved by the
NABL Board of Directors.

NABL exists to promote the integrity of the municipal securities market by advancing
the understanding of and compliance with the law affecting public finance. A
professional association incorporated in 1979, NABL has approximately 3,000 members
and is headquartered in Washington, D.C.

If you have any questions concerning this submission, please feel free to contact me
directly at (202) 682-1495 (jmcnally@hawkins.com) or Teri M. Guarnaccia at (410)
528-5526 (guarnacciat@ballardspahr.com).

We thank you in advance for your consideration of these comments.
Sincerely,

@JLMW\W\%

John M. McNally
President
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National Association of Bond Lawyers

COMMENTS OF THE NATIONAL ASSOCIATION OF BOND LAWYER
REGARDING

SECURITIES AND EXCHANGE COMMISSION
RELEASE NOS. 33-9148; 34-63029, FILE NO. S7-24-10
DISCLOSURE FOR ASSET-BACKED SECURITIES
REQUIRED BY SECTION 943 OF THE DODD-FRANK WALL STRH REFORM
AND CONSUMER PROTECTION ACT

AND

SECURITIES AND EXCHANGE COMMISSION
RELEASE NOS. 33-9150; 34-63091, FILE NO. S7-26-10
ISSUER REVIEW OF ASSETS IN OFFERINGS OF ASSET-BAOXEECURITIES

The following comments are submitted to the Seasind Exchange Commission
(“SEC”) by the National Association of Bond Lawydt8IABL”") relating to SEC Release Nos.
33-9148; 34-63029, dated October 4, 2010 (the “Getel” Release”) and Release Nos. 33-
9150; 34-63091, dated October 13, 2010 (the “Octd® Release” and, together with the
October 4 Release, the “Releases”). The comments were m@e®y an ad hoc subcommittee
of the NABL Securities Law and Disclosure Committeenprised of those individuals listed on
Exhibit | and were approved by the NABL Board of Directors.

The October ¥ Release requests comments on proposed Rule 15Ga-CFR §
240.15Ga-1] and proposed Rule 17g-7 [17 CFR § Z4P7] (collectively, the “October"4
Proposed Rules”) by the SEC proposed to implemeatié@ 943 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the “Act”) telg to representations and warranties in
asset-backed securities (“ABS”) offerings.

The October 18 Release requests comments on, among other thimggpsed Rule
15Ga-2 [17 CFR § 240.15Ga-2] by the SEC issuedupmtsto Section 932 of the Act to
implement Section 15E(s)(4)(A) of the Securitiesclange Act of 1934, as amended (the
“Exchange Act”), requiring that issuers and undéews of ABS file a disclosure form relating
to the findings and conclusions of third-party ddiigence providers (the “October 13
Proposed Rule” and together with the OctotP#oposed Rules, the “Proposed Rules”).

NABL appreciates the opportunity to respond to bguest for comment by the SEC.
We have attached as Appendix A our responses taircasf the particular questions posed by
the October % Release, and we have attached as Appendix B spomses to certain of the
particular questions posed by the Octobel’ Belease. We have fundamental concerns,
however, with the Proposed Rules as they appligg¢artunicipal securities market. Despite such
concerns, we have responded to most of the questéised in the Releases. These responses
are best viewed as our attempt to educate andnnfioe SEC staff regarding the unique nature



of the municipal market and why the applicatiorirdf Proposed Rules to municipal securities is
unnecessary and inappropriate. The responsesdsimonb sense be understood to minimize our
fundamental concerns that the Proposed Rules anteacy to existing law and Congressional
intent.

Violation of Existing L aw

Section 15B(d)(1) of the Exchange Act (the “Towaené@ndment”) prohibits the SEC, by
rule or regulation, to require any issuer of mymatisecurities, directly or indirectly, to file Wit
the SEC prior to the sale of such securities amgud@nt in connection with the issuance, sale,
or distribution of such securities. Proposed Rild&a-1, by requiring a municipal issuer to file
with the SEC the requested disclosures “at the thmesecuritizer, or an affiliate commences its
first offering of the asset-backed securitiés@nd proposed Rule 15Ga-2, by requiring a
municipal issuer of any Exchange Act-ABS (as dafime Appendix A) to file the requested
disclosures “five business days prior to the fiale in the offering? each violates the Tower
Amendment. The Act does not purport to repeal odify the Tower Amendment, and well
established rules of federal statutory construatiomot favor repeal by implication and provide
that it is not to be inferred.

Absence of Statutory Precondition

The municipal securities markets did not experietice failures or defaults and
municipal investors have not experienced the lodsasled to the remediation provisions of the
Act pertaining to Exchange Act-ABS (defined in Apdex A). To the extent they arise at all,
obligations to repurchase or replace an underlgsget for most municipal issuers stem from
noncompliance with federal tax law, federal prograguirements to secure federal insurance or
guaranties or other federal requirements, rathan ta failure to comply with underwriting
standards, which is what the relevant provisionstlug Act seek to address. Section
3(a)(77)(A)(vi) of the Exchange Act, as added bygtea 941 of the Act, only permits the SEC
to expand the statutory category of “asset-badesdrities” by rule if the SEC determines that
to do so will further the purposes of Section 94dmely to prevent a repetition of the deficient
underlying asset underwriting abuses that contidbub the recent financial crises. Such a
determination has not been made, and on the bésistorical performance cannot be made,
with respect to municipal securities.

Rule 15Ga-1(c)(1).

Rule 15Ga-2(a).

3 See Morton v. Mancar$l17 U.S. 535, 551 (1974Fee alsdlraynor v. Turnage485 U.S. 535, 547-548

(1988),Pittsburgh & Lake Erie R.R. v. Railway Labor Extrees’ Ass'n491 U.S. 490, 509 (198Branch et. al.
v. Smith 538 U.S. 254, 273 (2003) a@tanholm v. Heald544 U.S. 460 (2005) (a strong presumption against
repeals by implication is well supported by Unit&tdtes Supreme Court precedent).



In addition, the Proposed Rules do not clearly @delfrom their requirements numerous
categories of municipal securities to which thegady would have no application (e.g.,
municipal bond banks, health, education, infrastmecand environmental facilities issuers).

Further, the October ¥3Proposed Rule should be limited to the subjectematf the
Section in which the requirements for Section 1xBféA) appear, namely the rating agency
process. The October L 3roposed Rule should make clear that the thirtpaports to be
made publicly available are limited to due diligeneports reviewed by a rating agency in
connection with the assignment of a rating to ExgjeaAct-ABS.

Contrary to Congressional Intent

Section 976 of the Act directs the Comptroller Gahef the United States to make
recommendations, not later than 24 months afterdtdte of enactment of the Act, relating to
disclosure requirements for municipal issuers, Itidohg the advisability of the repeal or
retention of section 15B(d) of the Securities Exg®@Act of 1934.” Unambiguously, Congress
did not intend the Act to repeal the Tower AmendindRather, Congress wanted the benefit of
a careful study as to the advisability of any stegpeal. Any proposed rules that on their face are
inconsistent with Section 15B(d)(1) are both inlaimn of the law and in flagrant disregard of
the clear Congressional intent.

Premature Proposed Rules

We recognize that the SEC was operating pursuaatstatutory deadline of 180 days to
propose rules under Sections 943 and 945 and mpaift Section 932 of the Act. Nevertheless,
any such proposal that precedes whatever guidaec8EC provides subsequently under Section
941 of the Act is premature and we submit wouldllkbadvised. Section 941 does not require
any municipal securities to be determined to be A&%®I, in our view, no municipal securities
that are similar to those currently in the marketavintended to be, or should be, so determined.
Section 941 expressly provides that any regulatfshall . . . provide for . . . a total or partial
exemption” for any ABS that is a municipal securityn addition, the market needs guidance as
to what is intended by new Section 3(a)(77) of Exehange Act. For example, what is the
scope of “self-liquidating financial asset™? Wlmintended by “payments that depend primarily
on cash flow”? What conclusions will the SEC reaebarding establishing a “total or partial
exemption” for municipal securities? Until thesendlamental issues are addressed, it is
premature to propose regulations that would applyptinicipal issuers.

EMMA and EDGAR

Municipal investors look to the Electronic Municipdarket Access (“EMMA”) system
for disclosure by municipal issuers, and the SE€drecouraged the development and expansion
of EMMA. The requirement under the Proposed Rubesrfunicipal issuers to file with the SEC
on EDGAR is unnecessarily duplicative and compéiddor issuers and confusing to municipal
investors.



Appendix A
Certain questions posed by the Octol&éRélease and NABL's responses follows.

1. Is it clear what types of securities a secueitimould have to provide representation and
warranty repurchase disclosure about under propogede 15Ga-1? If not, please identify
which securities are not clearly covered and thasmns why those securities are not clearly
included or excluded by the proposal.

Municipal securities should not be covered under Bmoposed Rules. Although the
definition of an ABS (“Exchange Act-ABS”) in the Act is broad enoughamuably include

4 The Act amends Section 3(a) of the Securities BxgbaAct of 1934 (15 U.S.C. 78c(a)) by adding the

following at the end: “(77) Asset-Backed Securitfhe term ‘asset-backed security’ (A) means a fixedme or
other security collateralized by any type of sejfiidating financial asset (including a loan, asksaa mortgage, or a
secured or unsecured receivable) that allows tlehof the security to receive payments that ddpgsimarily on
cash flow from the asset, including— (i) a collatemed mortgage obligation; (ii) a collateralizeebt obligation;
(i) a collateralized bond obligation; (iv) a caleralized debt obligation of asset-backed seesriti(v) a
collateralized debt obligation of collateralizedbti®bligations; and (vi) a security that the Consigs, by rule,
determines to be an asset-backed security for pagof this section; and (B) does not include ariigassued by
a finance subsidiary held by the parent compang company controlled by the parent company, if nohthe
securities issued by the finance subsidiary aré bglan entity that is not controlled by the pamarpany.”

Current federal regulation of ABS is only under Regulatiéd, which applies only to registered
transactions and, therefore, would not apply to igipal securities. Regulation AB is not appropgidor the
regulation of municipal securities for many reasons

The term asset-backed security was defined, géynefia purposes of Regulation AB as a:

security ‘primarily serviced by a discrete pool of receivables or other
financial assets...that by their terms convert into cash within aiténtime
period.”

(17 C.F.R 8 229.1101(c)(1)) (emphasis added).

This general definition is, however, subject toitiddal considerations that must apply for a sdgun be
deemed an “asset-backed security” qualified tazetithe specialized Regulation AB regimen. Of ipatar note,
the activities of the issuing entity must be:

“limited to passively owning or holding the pool of assets, issuing teset
backed securities supported...by those assets, dm attivities reasonably
incidental thereto.”

(17 C.F.R. §229.1101(c)(2))(ii)(emphasis added).

While the general Regulation AB definition might said to include certain municipal bond issues.{e.g
single family mortgage revenue bonds or student lmands) the special purpose entity requiremematalne said
to include any municipal bond issues (other tharery limited class of municipal revenue securiiizas). This
reflects differences between municipal finance aodporate issuers with respect to their propensityard
bankruptcy and its availability. Municipal issueatso may be distinguished by their active engagerire the
managing and servicing or monitoring of trust assefhere are other limitations of the definitidvat also do not

(continued...)
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certain municipal securities, NABL is concernedttimzlusion of municipal securities in such
definition and their regulation under the PropoReurks is not needed to achieve the purposes of
the Act, will not offer additional protection fonvestors in municipal securities, and will unduly
burden municipal securities issuers. Regulatiormainicipal securities under the Proposed
Rules without a prior determination by rule thatlsumunicipal securities are Exchange Act-
ABS would also, under the proper reading of Secséh of the Act that a security is not an ABS
unless included in clauses (i) — (v) of Section)@(&(A) or unless so determined by the SEC
pursuant to a rule-making proceeding under claugelle contrary to the express requirements
of such Section. In addition, there have been nog@essional hearings or testimony on this
point. To the contrary, Congress directed the @uwent Accountability Office (“GAQO”) to
study the issue. For these reasons, NABL requbstSEC exempt municipal securities from
the Proposed Rules at least and until some munhisgraurities are specifically determined, by
rule pursuant to new 3(a)(77)(A)(vi), to be Exchargt-ABS. Such a determination should not
be made with respect to municipal securities oftypes currently present in the market or to
substantially similar municipal securities that maythe future be issued to fund other public
purposes. The municipal securities markets did enqgierience the failures or defaults and
municipal investors have not experienced the lo#sssprompted the remediation provisions of
the Act as to Exchange Act-ABS. Congress cleatpgnized this in mandating the GAO study
of municipal market disclosure under Section 976@h&f Act. In no event should municipal
securities of the types currently present in theketabe determined to be Exchange Act-ABS
prior go further direction from Congress after theailability to Congress of the completed
study:

While the definition of Exchange Act-ABS is certigirbroader than ABS as defined
under Regulation AB, the Act also provides a dimctto the SEC to include, within the
regulations implementing the underlying loan cregi retention requirement:

a total or partial exemption foany asset-backed security that
is...issued or guaranteed by any State...or by anytiquali
subdivision [or] any public instrumentality of aa®t or territory
that is exempt from the registration requiremeritthe Securities
Act of 1933 by reason of section 3(a)(2) of that Act..., or a
security defined as a qualified scholarship fundibgnd in
[S]ection 150(d)(2) of the Internal Revenue Codd @86, as may

(...continued)

comply with typical municipal securities practiceBecause Regulation AB only applies to registeredls]
however, this has not previously caused confusion.

3 Even those investors who support the ProposedsRudeommend that the SEC “expressly exclude
municipal securities from the scope of the proposald wait for the results from its field hearivggh municipal
securities participants, as well as the GAO studiesmunicipal securities mandated by the Dodd-FrAnk”
(Letter from Karrie McMillan, General Counsel, Istment Company Institute, to Elizabeth M. Murphgc&tary,
Securities and Exchange Commission, dated Novetre2010).

6 The Securities Act of 1933, as amended, is redaiwéherein as the Securities Act.



be appropriate in the public interest and for thietgxtion of
investors.

(15 U.S.C. 8 78(a)(15G), as added by Section 94afbthe Act; emphasis added). This
provision is described in the Joint Explanatoryt&tent of the Committee of Conference as
follows:

“Regulators also are required to issue total otigdaexemptions
from risk retention and disclosure requirements for municipal
securities ... as long as the exemption is in thdiputterest and
for the protection of investors.”

(H.R. Rep. No 111-517, at 872 (2010)) (emphadited).

The language in Section 941(b) of the Act requites SEC to provide for a total or
partial exemption of municipal securities in présiclg regulations related to risk retention.
Because the determination that a security thabiserpressly listed in Section 941(a) is to be
nonetheless treated as one is predicate both tootimemplated risk retention requirements and
to the disclosure requirements of Sections 943 344 it would appear that the intent of this
direction was that the resulting exemption woulglago the disclosure as well as to the risk
retention requirements. This reading is suppobietth by the history of regulation of municipal
ABS and the Joint Explanatory Statement of the Cdtem of Conference set forth above.
Accordingly, the SEC may exempt municipal secwsifimm the Proposed Rules and should do
SO.

The inclusion of municipal securities in such deiom and their regulation under the
Proposed Rules would be in breach of the provisiminthe Tower AmendmeritThe Tower
Amendment provides in part that the SEC is not @igkd to require any issuer of municipal
securities to file with the SEC prior to the safetlee securities by the issuer any application,
report or document in connection with the issuasede or distribution of the securities. In the
Proposed Rules the SEC does precisely that byrregua municipal issuer to file form ABS-
15G with the SEC at the time the issuer first affan ABS or organizes and initiates an offering
of an ABS after the effective date of the OctodBPoposed Rules.

Section 15B(d) of the Exchange Act, also knowrhasTtower Amendment, provides the following:

1. Neither the Commission nor the Board is autlestizinder this title, by rule or regulation, to
require any issuer of municipal securities, dineatt indirectly through a purchaser or prospectingchaser of
securities from the issuer, to file with the Consios or the Board prior to the sale of such seiesriby the issuer
any application, report, or document in connectidgth the issuance, sale, or distribution of suatusigies.

2. The Board is not authorized under this titlegquire any issuer of municipal securities, direotl
indirectly through a municipal securities brokernounicipal securities dealer or otherwise, to fsinnio the Board
or to a purchaser or a prospective purchaser d¢f securities any application, report, documentnfarmation with
respect to such issuer: Provided, however, ThaBtherd may require municipal securities brokers amahicipal
securities dealers to furnish to the Board or pasens or prospective purchasers of municipal S#Esiri
applications, reports, documents, and informatiith vespect to the issuer thereof which is gengalhilable from
a source other than such issuer. Nothing in thimgraph shall be construed to impair or limit poever of the
Commission under any provision of this title.
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The October % Release indicates that the basis for the SECkrprgtation that the
October &' Proposed Rules might apply to municipal securisebe expansive definition of the
term “asset-backed security” in Section 941(a)hef Act and the absence, in Section 943 of the
Act, of language expressly limiting its scope tgiséered securities. (SEC Release Nos. 33-
9148; 34-63029 at pages 8-9; see also SEC Relezse3R-9150, 34-63091 at pages 23 to 24).
This delegation of the task of delineating the @m@qgurisdictional scope of “asset-backed
securities,” consistent with the statutory desaiptand examples, should not be interpreted,
however, as a repeal or amendment of a signifisaparate jurisdictional limitation such as the
Tower Amendment.

There exists a “cardinal rule” of federal statutocgnstruction that “repeals by
implication are not favored®"The Supreme Court has asserted that “[i]t is achasnciple of
statutory construction that a statute dealing waitharrow, precise, and specific subject is not
submerged by a later enacted statute covering & mpemeralized spectrum,” unless the later
statute “expressly contradict[s] the original &adr unless such a construction *is absolutely
necessary... in order that [the] words [of theratatute] shall have any meaning at &llThe
Court also has stated that it is “... not at liberty pick and choose among congressional
enactments, and when two statutes are capable@fistence, it is the duty of the courts, absent
a clearly expressed congressional intention tactmerary, to regard each as effectiv®While
the Court has asserted that where there is a “péggngnancy” between a more recent statutory
scheme and an earlier one, partial repeal wilnberied! the Court maintains a presumption of
continuity that favors giving effect to each coctilng statute such that courts are to avoid
interpreting one statute or provision in a way tsahconsistent with a prior statute or provision
and to “fit, if possible...all parts into a harmonowhole.** Moreover, “Congress does not
create discontinuities in legal rights or obligasabsent some clear stateméit.”

2. Should we provide further guidance regarding &pglication of proposed Rule
15Ga-1 to securities issued by municipal entitibat twould fall within the definition of
Exchange Act-ABS? Is it clear what types of mualcsgcurities a municipal securitizer would
have to provide representation and warranty repassh disclosure about under proposed Rule
15Ga-1? If not, please identify those types of mpal securities that are not clearly covered
and explain why they are not clearly included ocleded by the proposal.

Morton v. Mancari417 U.S. 535, 549-551 (1974).

Radzanower v. Touche Ross & .Cal26 U.S. 148, 153 (1976) (quoting BEDGWICK, THE
INTERPRETATION ANDCONSTRUCTION OFSTATUTORY AND CONSTITUTIONAL LAW 98 (2d ed. 1874)).

10 Traynor v. Tumage485 U.S. 535, 547-548 (1988).

1 Credit Suisse Sec. (USA. LLCv. Billis§1 U.S. 264, 272 (2007).
12 FDA v. Brown & Williamson Tobacco Carb29 U.S. 120, 132-133 (2000).
13 Green v. Bock Laundry Mach. Céd90 U.S. 504, 521-522 (1989).



Further guidance regarding the application of psgobRule 15Ga-1 to securities issued
by municipal entities that would fall within thefdetion of Exchange Act-ABS is required. We
recognize that the October"4Proposed Rules would not likely apply to most noipl
securities that might conceivably be determineded&xchange Act-ABS because the underlying
transaction documents for such securities typicabtiyld not contain a covenant to repurchase or
replace an asset if it does not comply with theregggntation and warranty provisions also
contained in the transaction documents. The redudisclosure is designed to provide investors
with potentially material information about the sgor or securitizer of an asset pool related to
fulfilled or unfulfilled repurchase obligations foronconforming assets. Unfortunately, neither
the statute nor the Octobef Release makes it sufficiently clear that the Oetof' Proposed
Rules may affect only Exchange Act-ABS secured Ippal of more than one asset. While the
October 4 Release and the Octobét Broposed Rules refer to the pool assets, théocitetlied
upon at footnote 17 of the Octobef &Kelease to support the proposition that a murlicipa
security may be characterized as an Exchange A&-A8 excerpted from a discussion
concerning structured finance that specifically esotthat a structured security might be
collateralized by a single asset. (Robert A. Figer, THE SECURITIESLAW OF PuBLIC FINANCE
vol. 1, Section 1:62[B], 1-70 to 1-71 (2d ed. Ricng Law Institute 2010)).

Two types of municipal securities that do oftenlude replacement or repurchase
obligations in the underlying agreements, and foeeewould appear to become subject to the
representation and warranty repurchase disclosutteddigence disclosure requirements under
the October % Proposed Rules, if they were determined to be &xgh Act-ABS, are single
family mortgage revenue bonds and student loan 9ohtbwever, because of the differences in
structure between these municipal securities aherdBS, NABL requests they be specifically
exempted under the Octobét Broposed Rules.

Single family mortgage revenue bonds (“MRBs”) aighly regulated and subject to
various requirements of the federal tax laws toe@hand maintain tax exemption, including
the requirements of Section 143 of the InternaldRere Code of 1986, as amended (the “Code”).
In general, MRBs are secured by mortgage loans neafilst-time homebuyers. Although some
MRB issuers originate their own loans, MRB issusten rely on third-party lenders to originate
these loans on their behalf for their MRB prograihe loans, once originated, are acquired by
the MRB program trust. Among other things, thelsiedtparty lenders are responsible for
securing necessary documentation regarding taxctampliance. Tax law compliance requires
review and documentation of various attributeshef household, such as affidavits of first-time
homebuyer eligibility and household income and pase price within the specific parameters of
the MRB program. In participation agreements \athMRB issuer relating to its MRB lending
program, and not specific bond issues, the prilextders originating the mortgage loans make
general representations and warranties regardingpléance with industry underwriting
standards and legal and program requirements (imguCode Section 143 requirements), and
agree to repurchase loans if such representationsaganties prove false. Because these
participation agreements may be considered undeylyansaction agreements with a repurchase
covenant, without clarification, an MRB issuer niay regarded as a “securitizer” in respect of
its mortgage revenue bonds and subject to the @cttProposed Rules.

The repurchase and replacement covenant descriptiovided by the October™
Proposed Rules is overly broad and appears toreegiisclosure as to compliance with these
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types of federally mandated representations andawies made by MRB issuers to ensure the
tax-exempt status of their MRBs. Section 943 &f Attt was enacted to address the situation
where “[p]oor underwriting standards coupled witfenforceable representations and warranties
by securitizers exacerbated investors’ losses i8 ABSEC Release Nos. 33-9148; 34-63029 at
page 30). Because MRB issuers are already subjectull regime of federal tax law regarding
loan attributes and eligibility, we suggest it istifiable to exclude them, in their entirety, from
the October % Proposed Rules. MRBs have high underwriting stests]l and MRB issuers have
a vested interest in enforcing repurchase obligatio ensure the continual tax-exempt status of
their MRBs. The many federal tax law requiremests technical and do not relate to the
security afforded by the loan. In the experientenany MRB issuers, most of the repurchase
obligations that have been triggered in their grfgimily mortgage portfolio relate to violation
of those tax law requirements, and not general mwritthg criteria. Consequently, the
incidence of repurchase obligations in the MRB eghis not directly relevant to the objectives
of the October % Proposed Rules, and may be misleading to investoABS in the taxable
market.

Ostensibly, commercial and traditional market s#ieers simply can remove or avoid
any requirement for repurchase and replacement fh@runderlying transaction documents in
order to fall outside the scope of the OctodBiP4oposed Rules. MRB issuers cannot, and it is
not in their interest to do so, given their obligatto maintain the tax exemption of their MRB
programs. This seems to be an unintended ressh ghat there has not been any criticism that
MRB issuers have ever met the cited rationale for hew disclosure requirement rule.
Specifically, MRB issuers have not had “...[tlhe effeeness of the contractual provisions
related to representations and warranties” quesdion.[further,]...lack of responsiveness by
sponsors to potential breaches of the represensatind warranties relating to pool assets...[has
not] been the subject of investor complaints” ie MRB world. (SEC Release Nos. 33-9148;
34-63029 at page 7).

A similar problem may be encountered by MRB issubet purchase mortgage loans
that have federal insurance. Some of the fedellations of the FHA program may trigger
mandatory repurchase obligations for nonconfornmmgtgage loans in the pool. MRB issuers
cannot easily avoid these requirements. Many &dgraranty and insurance programs require
that MRB issuers repurchase a mortgage loan dil$ to continue to meet the representations
and warranties of such federal program on an omgbasis. NABL proposes these types of
“repurchase and/or replacement” warranties shootdbe caught by the Octobef £roposed
Rules, even if MRB issuers impose them on theirdtparty originators in the underlying
transaction documents.

In general then, to the extent municipal securiéiesnot exempted in whole by the SEC
from the Proposed Rules, NABL recommends that tb®i@r 4' Proposed Rules not apply to
municipal issuers when the repurchase and replateraguirements related to the assets are
driven by the requirements of the federal tax law®rder to maintain tax exemption or by
federal program requirements in order to securerddnsurance or guaranties. If a municipal
issuer relies on third-party originators for it®gram, the issuer will generally have a repurchase
or replacement requirement in its transaction damusy If a municipal issuer uses federal
program guaranties or insurance, it is also likelyrave these types of requirements embedded
in the transaction documents. Other market serers not constrained by the requirements of
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the federal tax laws or federal programs may evhdaeew disclosure rules by restructuring the
nature of their asset purchase agreements to eequdemnification for covenant breaches or
longer monetary holdbacks to ensure compliance.

Because the program structures of, and certainrdedi@x requirements applicable to,
MRBs and municipal securities issued for studeahlpurposes (“SLBs”) are generally similar,
the above discussion relating to MRBs is also nwdtgrapplicable to SLBs issued by state
entities, including certain nonprofit corporationmkose activities are limited pursuant to Section
150(d) of the Internal Revenue Code to financingaie federally guaranteed student loans. The
Higher Education Act (Higher Education Act of 1986 U.S.C. § 100kt seq (2010), as
amended) provides for several different educatitmad programs (collectively, “FFELP Loans”
and, the program with respect thereto, the “FFEhgRAImM”). Under these programs, borrower
payments of FFELP Loans are fully or substantiglaranteed to SLBs issuers and other
holders by state agency or nonprofit corporatioargatee agencies, who are in turn reimbursed
by the federal government for portions of lossestaoed in connection with such FFELP
Loans. In addition holders of certain FFELP Loares paid subsidies by the federal government
for owning such loans. FFELP Loan marketing, owgion, servicing and collection (including
the recognition of FFELP Loans as defaulted and pefult administration) are subject to
extensive regulation under the Higher Education &wctl the Department of Education has
substantial enforcement powers to assure compliavite such programmatic requirements.
Defaulted FFELP Loans may be subject to rehabomaprocedures and to resubmission of
documentation under the Higher Education Act. S&&iers generally issue SLBs on a tax-
exempt basis to the extent feasible in order tarfoe the FFELP Loans, as well as other student
loans, and must comply with related programmatidefal tax law requirements that are
generally similar to those applicable to MRB.

The indentures under which SLBs are issued traditip provide only limited
circumstances under which either the SLB issugherstudent loan originator may be required
to purchase FFELP Loans from the trust estate atecmplated by the Octobef"4roposed
Rules. Generally, a purchase or replacement dfEeLP Loan on the basis of noncompliance
with criteria occurs only if there is found to bewe diligence failure at the time the loan became
a part of the trust estate or if the loan ceaseSetguaranteed or insured, and as a result, a
guarantee or insurance claim is rejected with @spe such loan. A SLB issuer or loan
originator might also have to repurchase or repladaan that is determined to be encumbered
by a lien other than the lien of the particularanture. These are very narrow exceptions, and
SLB issuers are generally very careful to ensuaettiere are not any due diligence failures with
the FFELP Loans in their portfolios. Moreover SL&g not typically secured by defined pools
of loans and issuers may, and in some instances, mamove loans from trust estates for
financing reasons and, with respect to FFELP Lokas, consolidation and other administrative
reasons in compliance with Higher Education Acturegments. FFELP Loans are typically
removed from the trust estate and submitted toaph@icable guarantee agency for payment
upon default in accordance with the Higher Educatiet, and certain supplemental student
loans may also be similarly subject to removal saldmission to various parties for contractual
payment upon default, but such removal is basednuponperformance rather than
noncompliance with underwriting standards.



Like MRB issuers, SLB issuers have a vested interesthe performance of their
portfolios and, more generally, in their ability ¢ontinue to finance their lending programs. In
recent years SLB issuers have often put equity fraasactions, or retained equity in trust
estates, in order to make SLB issuances feasilleme SLBs are also secured from other
sources, such as separately funded reserves. ighery different from the typical special
purpose vehicle which issues ABS, the sponsors hawengoing interest in the performance of
the assets in the portfolio. In light of these siderations, it is highly questionable whether any
additional material information would be availaibtbleMRB or SLB investors if these municipal
securities were determined to be Exchange Act-AB& taeir issuers required to comply with
the October % Proposed Rule requirements.

A related point of clarification requested by NAB& whether or not assets that are
originated by a third party or are pledged (rattiem sold) to a trust are excluded from the
October #' Proposed Rules. The text of the proposed Ruleaib@equires disclosure of
information “concerning all assets originated otdsby the sponsor.” It is not clear if this
language excludes at least certain municipal seesifirom its application that do not originate
or sell the assets. Many MRB and some SLB issugither originate loans, since they purchase
them from originating lenders, nor do they selhigasince they own them (or, in some instances,
mortgage-backed securities (“MBS”) backed by suw&Ens$) subject to a pledge in favor of the
bondholders. In a non-municipal asset-backed acit, the assets are generally irrevocably
transferred or sold to a trust. In a municipaleédmcked transaction, the assets are generally
pledged or assigned to the trust. The OctobBrPgoposed Rules should recognize the
distinction between a pledge and a true sale byhygleg that assets that are originated by a third
party or are pledged (rather than sold) to a tamstexcluded from the Octobel' #roposed
Rules.

3. Is it clear which entities or persons would hadisclosure responsibilities under
proposedRule 15Ga-1? If not, please identify those possiblitiea or persons, describe their
role in the transaction, and explain why they aret clearly included or excluded by the
definition of a securitizer.

It is not clear to NABL how the disclosure requilmwould be shared for a particular
transaction involving federal securitization thrbugne of the federal mortgage backed security
(MBS) programs. For example, would an MRB issug#ng an MBS program be able to rely on
GNMA or Fannie Mae for the necessary filings untter October % Proposed Rules? Since the
securitization protocols and the covenants relatmdpuyback or replacement are set forth in
standard documents required by GNMA or Fannie Maeomplete the securitization, filing by
the MRB issuer would likely be duplicative and aasihg. In addition, the payments by GNMA
or Fannie Mae are made to the MRB issuer withogeine to the performance record of the asset
pool. GNMA and Fannie Mae bear the risk if a magg does not comply with the
representations and warranties provisions of thestction agreement, not the investors of the
bonds. Similar concerns may arise with respe@&RELP Loans and, potentially, student loans
originated under some other state-sponsored pragram

4, Should we provide further guidance regarding aipglication of proposed Rule 15Ga-1
to municipal issuers that are within the definitioh securitizers? Is it clear which municipal
entities would have disclosure responsibilities emgroposed Rule 15Ga-1? If not, please
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identify those municipal entities that are not clgaovered and explain why they are not clearly
included or excluded by the proposal.

The statutory term “securitizer” includes a persamo issues or who “organizes and
initiates” Exchange Act-ABS. It should be cleashated that issuers of municipal securities that
are not determined to be Exchange Act-ABS shoulchanevent be deemed securitizers for
purposes of the Octobef"£roposed Rules as a result of their sale or tearsff underlying
assets securing such municipal securities to a tparty pursuant to a federally sponsored
conduit financing or through an arm’s length tratisa, even if the recipient uses such assets to
collateralize Exchange Act-ABS. In addition to thencern expressed in the response to
question 3 above, footnote 22 of the OctoRiRélease suggests that affiliate securitizers may
split disclosure obligations. Does this mean 8eturitizers may rely on others? Is this a good
faith reliance standard? Does any one securitizere han independent obligation to ensure
compliance?

5. Is the proposed requirement to require that aeguritizer of an Exchange Act-ABS
transaction disclose fulfilled and unfulfilled rejghase requests in a table appropriate? Would
another format be more appropriate or useful toestors?

Due to staffing limitations, many smaller municipsduers would be required to rely on
third parties to prepare and present the propogsdodure items. The Octobel' £roposed
Rules would be costly to implement and the coslisbeiborne by these issuers.

More importantly, provision of the suggested takleuld not provide any helpful
information to the municipal marketplace. Investan the municipal market already have
information regarding the nature of the MRB and St#lls to date based on repayments
(including third-party guarantee payments) and @yepents. The investors rely on this historic
data to determine average life, expected matumity performance of specific bonds. The
tabulated detail about individual loans is not valg in an MRB or SLB investor both because
material noncompliance with origination criteriashaot been a substantial problem in this
market and because the bonds typically have highlyctured amortization schedules and
contractual provisions that may prioritize how pays are applied to redeem bonds. Even
more fundamentally, federal tax law mandates tmengg and frequency of certain redemptions
from unexpended proceeds or from loan prepayments.

There is also a real danger that this type of taid limited information will be
misleading in the municipal market. As discussadiar, there are numerous reasons other than
noncompliance with origination criteria that maguk in removal of a loan from the trust estate,
and municipal issuers have no control over certdisuch removals, including purchases they
may be required to make due to lack of compliandk & particular tax-required covenant
during the origination process. When noncompliasagiscovered, the issuer typically requires
the original lender to repurchase the loan. Tlseds under tax law, may have the ability to
recycle the funds into another qualified loan. ti8gtforth information on a monthly (or even
quarterly or semiannual) basis would be mislea@dind unhelpful to MRB investors since they
are not necessarily at risk of early redemptiorlagking in security given the nature of the
pooled assets. As stated above, there is littlen@rhistory of material MRB or SLB
noncompliance with underwriting criteria. Howevdra particular municipal issuer had had
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material underwriting problems in the past, it wbble disclosed in the offering document for
the new security, and thus investors would be awhtieem.

6. Should we require, as proposed, that secursizist all previous issuing entities with
currently outstanding ABS where the underlying sation agreements include a repurchase
covenant, even if there were no demands to repgecbareplace assets in that particular pool?
Should we require, as proposed, that securitizats eurrently outstanding Exchange Act-ABS
held by non-affiliates list all originators relatet every issuing entity even if there were no
demands to repurchase or replace assets relateédatooriginator for that particular pool? Put
another way, would it be useful for investors tonpare all the issuing entities and originators,
related to one securitizer, listed in the table tisat investors may identify asset originators with
clear underwriting deficiencies, as provided in thet?

As described in response to question 4, issuersriicipal securities that are not
determined to be Exchange Act-ABS should in no ebendeemed securitizers for purposes of
the October & Proposed Rules. As described in response toiqnest NABL maintains that
the table does not contain useful information foreistors in municipal securities and that filing
of such table is unnecessary and potentially nishgato investors. Further, although, as
discussed above in response to question 2, MRBsSligs are often collateralized with
underlying assets that are originated by unrelatetties, it is highly questionable that the
underwriting experience of such originating ensiteutside of the program would be material
information to municipal securities investors. Mover it would be very difficult, if not
impracticable, for municipal issuers to supply mfation that relates to originator lending
practices outside of their own portfolios. Accagly, these questions have little applicability
with respect to municipal securities issuers, evafetermined to be issuers of Exchange Act-
ABS, and any resulting requirements should cleastglude any municipal securities issuer
securitizers to avoid subjecting such municipal usées issuers to onerous disclosure
requirements because of the behavior of a few btatsain the entirely separate asset-backed
market. There is nothing in the Act that requitleis to be the case, as applied to municipal
securities.

7. Would it be appropriate for securitizers to onfie table if a securitizer had no prior
demands for repurchases or replacements? If sa, Wwould an investor be able to know why
the securitizer omitted the disclosure? In lieu aoftable that displayed no demands for
repurchases or replacements, would it be appropriar a securitizer to provide narrative or
check box disclosure stating that no demands weasdenfor any asset securitized by the
securitizer?

As applied to securitizers generally, NABL favoesjuiring the securitizer to provide
narrative or check-the-box disclosure stating that demands were made for any asset
securitized by the securitizer. The antifraud ldisgre standard in the market remains, and if
something is material, it of course should be disetl.

9. Should the disclosure requirement only be apgbespectively, i.e., disclosure would be
required only with respect to repurchase demands r@purchases and replacements beginning
with Exchange Act-ABS issued after the effective déthe rule? Should disclosure only be
required with respect to repurchase activity aftee effective date? If so, please explain why

A-10



limiting disclosure to activity regarding Exchanget-ABS issued after the effective date would
be consistent with the Act, as it specifies thatdisclosure be provided by any securitizer across
all trusts.

As applied to securitizers generally, the disclestaquirement should be required only
prospectively and only after the effective datetidé October ¥ Proposed Rules. First,
information may not be available, especially to thread category of issuers never before
covered by these types of requirements. Secorah évthe information is available, it may be
prohibitively expensive, especially for municipasuers, to compile the level of detail sought in
the October % Proposed Rules. Third, if disclosure is sougthibuld be clearly defined in a
standard that will be achievable by all the reqiijparticipants. Otherwise the information will
flood the market and will not be helpful. Foursmy application of the disclosure requirement to
municipal issuers securitizers should only be peospe if and when abuses arise, but to date
there is no evidence of prior nonconforming loandemwriting that subjected municipal
securities to the specific ABS problems that halegyed the corporate securities market.
Additionally, it should be emphasized in this coctien that MRBs and SLBs are generally
issued through open indentures of trust or analegibacuments that may not provide the
fiduciaries of existing trust estates or the issuée ability to capture the information that the
October ' Proposed Rules require. Once again, none of tResposed Rules should be
applicable prior to Congressional consideratiothefGAO study.

10. In implementing the requirements of Section, $tduld the disclosure requirement
initially be limited to the last five years, as posed? Would a different time frame be more
appropriate, e.g., the last three, seven or tenryea activity? Underwriting standards of
originators may change over time. While informati@garding repurchases within a recent
time period may assist investors in identifyinggorators with current underwriting deficiencies,
is older information, such as information about weghases within a time period of ten years,
less useful in identifying current underwriting idefncies? Would information that covers the
last three, five, seven or ten years of repurchadevity provide investors with the information
they need so that they “may identify asset origgnr@with clear underwriting deficiencies”? To
what extent would disclosure older than such aquedd significant burdens and costs and
produce information that would be of marginal wylio investors?

As applied to securitizers generally, requiringtpasormation will be burdensome and
costly and will not offer important information tbe market. Assuming that the requirements
are introduced prospectively, it would generallil sie expected that the information will
become less relevant as portfolios age.

11. Is our proposed instruction to permit secuetizto omit disclosure of investor demands
made upon the trustee prior to the effective ddtéhe proposed rules if the information is
unavailable and provide footnote disclosure, ifetrthat the table omits such demands and that
the securitizer requested and was unable to obtlaéninformation appropriate? If not, how
would securitizers obtain the information aboutastor demands upon a trustee prior to the
effective date of the proposed rules, as adopted?
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As applied to securitizers generally, the Octob& Rroposed Rules should be
prospective only, but in the event the SEC deteesiito apply the rule retroactively, NABL
believes the footnote disclosure as suggestedi®ppate.

12. Should the requirement only cover the lastahfere, seven or ten years of repurchase
requests on an ongoing basis? Would this formadmmngoing basis provide information in a
more easily understandable manner? Would it stllbva an investor to “identify asset
originators with clear underwriting deficiencies”?

Please refer to the response to question 10.

13.  Are there any other agreements, outside ofr¢heted transaction agreements for an
asset-backed security, that provide for repurchdesmands and repurchases and replacements?
If so, please tell us what those agreements arevandsecuritizers should be required to report
the information, including why that information wdube material to an investor in a particular
asset-backed security.

As discussed in response to question 2 abovegttexdl tax laws may require issuers of
MRB and SLBs to replace loans that do not meetrédspectively applicable programmatic
requirements and issuers of SLBs may remove FFElaRsl as a result of FFEL Program
requirements or to administer their programs cao@asiswith such requirements. State statutes
authorizing non-federal student loan programs mmagoise similar requirements. In addition,
certain federal insurance and guaranty programsinethat mortgage loans be “repurchased” in
the event of noncompliance with the representatemmswarranties associated with those federal
programs. Examples of this may include Rural Dewelent, Federal Housing Administration,
and Veteran Administration insurance programs. @GN\Nannie Mae and Freddie Mac all
include standard buyback requirements for noncomfogy or noncompliant loans. These should
all be outside the application of the OctobBtoposed Rules.

14. Is the information proposed to be requiredhe table appropriate? Is there any other
information that should be presented in the talblat twould be useful to investors? Is the
proposed disclosure regarding pending repurchasgiests appropriate? Should we specify that
securitizers provide more detail about the reasohy the assets were not repurchased or why
the assets are pending repurchase or replacemeotzkample, should we require more detalil
such as the date of claim, the date of repurchageether claims have been referred to
arbitration, whether the claims are in a cure pa&hj@nd the costs associated and expenses born
by each issuing entity? Should we require seceriizo provide narrative disclosure of the
reasons why repurchase or replacement is pendiagyraposed? If so, should we specify the
level of detail to be provided regarding pendingetsrepurchase or replacement requests? For
instance, should we specify categories for the aeaswvhy the request is pending, e.g., cure
period, arbitration, etc.

As discussed herein, NABL contends that current iomp@ securities disclosure
practices with respect to underlying asset undémngriare adequate, especially in the absence of
any demonstrated material substantive underwradorgerns with respect to municipal securities
or portfolios collateralizing municipal securitieand NABL also contends that the proposed
table does not contain any information relevamhtmicipal securities investors.
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15. Section 943 of the Act requires that “all fildfdl and unfulfilled repurchase requests
across all trusts” be disclosed. Should we requa® proposed, that all demands for repurchase
be disclosed in the table? Some commentators 020h6 ABS Proposing Release expressed
concerns about disclosing demands for repurchaaeuhimately did not result in a repurchase
or replacement pursuant to the terms of the traiisaagreement, either because of withdrawn
demands or incomplete demands that did not meetreélgeirements of the transaction
agreements. In order to address commentators’ @ms; should we also require, by footnote to
the table, disclosure of whether the repurchaseeptacement was required by the transaction
agreements or whether it occurred for some othasoa? Should the disclosure indicate the
type of representation or warranty that led to tepurchase or replacement?

As applied to securitizers generally, the OctoB&P#oposed Rules intend to ensure that
investors are provided with information concerningulfilled repurchase obligations. Adding
information about all demands would appear to gabd the scope of the provisions in the Act.
Additional information related to all demands masedy complicate the chart and frustrate its
intended purpose and would be confusing to itseead There seems little merit in requiring
continued disclosure of nonconforming demands émurchase of purportedly nonconforming
underwritten loans, once identified. Perhaps itlde better to only require initial disclosure
once the claim of nonconforming underwriting isaliy determined for purposes of the specific
program. As noted in response to question 2 abmain programs may provide for cure or
rehabilitation of nonconforming loans.

17. Is our proposal to require the disclosure omanthly basis appropriate? If not, what
would be the appropriate interval for the disclossire.g., quarterly or annually?

For municipal issuers, monthly disclosure wouldningch too onerous and costly. The
reporting periods should be no shorter than anmath would permit utilization of the existing
secondary market disclosure procedures. The iatemesult of the disclosure expressed is to
show trends and identify performance issues andranal check should satisfy that stated
objective.

18. Is our proposal to require that Form ABS-15Gfited within 15 calendar days after the
end of each calendar month appropriate? If not, Maa shorter or longer timeframe be more
appropriate, e.g., four days or twenty days? Pldafiaus why.

As applied to securitizers generally, reports freenvicers, fiduciaries, and potentially
originating lenders and guarantors will need tadxeived, reviewed and reconciled to produce
accurate filings. These may not be received infitlseinstance until 10-15 days after the close
out of the applicable reporting period. With redpt® anx municipal securities that may be
determined to be Exchange Act-ABS subject to thekar 4" Proposed Rules, 45 days after the
end of the applicable reporting period would seerbd appropriate and feasible if permitted to
be based upon the best information available tostheer at that time. It should be noted that the
use of annual periods should make less meaningfusabsequent corrections, as should the low
overall incidence of nonconforming underwriting@ssng continuation of historical results.

19.  We note that the transaction agreements faagetypes of ABS, such as CDOs, may not
typically contain a covenant to repurchase or reelan underlying asset. Is it appropriate to
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exclude, as proposed, those Exchange Act-ABS maitdction agreements that do not contain
a covenant to repurchase or replace the underlyassets?

It is very unusual for municipal securities, evemdauit bonds, to have repurchase or
replacement requirements. Transactions shouldxbleiged if they do not have covenants to
repurchase or replace underlying assets. Furtlegnurchase or replacement obligations
governed by federal tax law requirements or otedefal or state programmatic requirements or
by federally required covenants for insurance acargaty such as FHA, RD, VA, GNMA or
Fannie Mae should be specifically exempted by tbeker 4 Proposed Rules.

20. Should the data in the table be tagged? Ifstmuld the tagging be in XML or is a

different tagging scheme appropriate? If taggingappropriate, would a phase-in period in

which the disclosure would be provided without taggpending completion of necessary
technical specifications be appropriate? In ordertag the data, we would need to develop
definitions that would result in consistent and pamable data across all issuing entities of all

securitizers. For instance, how should we spetliigt securitizers tag the identity of an

originator to provide consistency across disclosuprovided by all securitizers? Should we
assign codes that would specifically identify eadlginator? Or would text entry of the name of
the originator be sufficient? Similarly, should wgpecify a unique code for all the issuing
entities? For example, registered transactions wWddve a CIK number assigned for the issuing
entity; however, unregistered transactions mayhaote a unique method of identification. What
other definitions or responses would we need tccigpen order to make the disclosure

comparable across originators and securitizers?

With respect to any municipal securities that maydetermined to be Exchange Act-
ABS subject to the Octobef"4Proposed Rules, if tagging becomes prevalentlimahns of
reporting such as reports filed under SEC Rule 45t2and financial statements filed thereunder
it would make sense to require tagging. To requagging for this very limited report, however,
will be rather burdensome and costly for issueas thust comply with the Octobel' £roposed
Rules.

21. Is our proposal to require proposed Rule 15Gdidclosures on new Form ABS-15G
appropriate?

With respect to any municipal securities that maydetermined to be Exchange Act-
ABS subject to the Octobef"4Proposed Rules, inclusion of such information rimual filing
pursuant to Rule 15c¢2-12 is more appropriate, analdvbetter serve the intent of the provisions
in the Act and the Octobef"4Proposed Rules of ensuring that information asciecompliant
underwriting is accessible to investors withoutftioting with the Tower Amendment. To the
extent the October™¥Proposed Rules are applied to municipal secuyiieeems unnecessary
and cumbersome to require municipal issuers tafiew form on EDGAR before selling. This
is not the standard place where investors in theicipal market would look, the information (as
discussed previously) is not relevant to municipaéstors and it will add additional complexity
and expense to a group of issuers already sulgjettiistantial scrutiny and federal regulation.

22. Securitizers would be required, as proposediléeoForm ABS-15G on EDGAR. If a
securitizer has already been issued a CIK numberywould expect Form ABS-15G to be filed
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under that number. However, a securitizer mayadsebe a registrant that has other reporting
requirements under the Securities Act or the Exghafict. Should we assign a different file
number to Form ABS-15G filings in order to differate Form ABS-15G filings made by a
registrant in its capacity as a securitizer, frotier filings made pursuant to its own reporting
requirements under the Securities Act and the Bxgha\ct? Should we also provide on the SEC
website the ability to exclude, include or showydrbrm ABS-15G for a particular CIK number
in order make it easier to locate these filingskibDGAR?

Under the October™¥Proposed Rules the disclosures are to be maddGAR, noted
to be a central repository for such informatiolREC Release Nos. 33-9148; 34-63029 at page
52). However, with respect to any municipal se@sithat may be determined to be Exchange
Act-ABS subject to the Octobef"4Proposed Rules, inclusion of such information imuzal
filings pursuant to Rule 15c2-12 is more appropgriand would better serve the intent of the
provisions in the Act and the Octobef ®roposed Rules of ensuring that information as to
noncompliant underwriting is accessible to investavithout conflicting with the Tower
Amendment. The central information repository faunicipal securities is EMMA, operated by
the MSRB, pursuant to SEC Rule 15c2-12. If invesin municipal ABS are intended to be
beneficiaries of the rule, it makes little sense tlee disclosure information to be filed with
EDGAR rather than EMMA.

23. Instead of requiring, as proposed, that seaets provide the Rule 15Ga-1 disclosures
on Form ABS-15G, should we instead require thausézrers provide all the disclosures
required by Section 943 of the Act in a manner b@ast with disclosures in prospectuses and
ongoing reports in a registered transaction? Fostance, for registered offerings, would it be
appropriate to permit issuers to satisfy their t¢hstre obligation by including all of the
information required by proposed Rule 15Ga-1 ingmectuses and periodic reports on behalf of
the securitizer for all of the affiliated trusts afsecuritizer? Assuming that some securitizers
offer several ABS across many asset classes, wakilty this approach result in a prospectus
that would be unwieldy considering the volume tdrmation that would be required? If we took
this approach, then how would that information benweyed to investors in unregistered
offerings, both initially and on an ongoing basi&/duld securitizers be able to identify all of the
investors that would be entitled to receive thernmfation pursuant to Section 943 of the Act?
How often should the information be conveyed t@stors? What method would be used to
convey the information to investors? Would seaets post the disclosures on a website?

NABL has no comment regarding registered ABS séears, but as to any municipal
securities that may be determined to be ExchandeABS subject to the Octobef"#roposed
Rules, inclusion of such information in annualfgs pursuant to Rule 15c¢2-12 is more
appropriate, and would better serve the intenthefgrovisions in the Act and the Octobét 4
Proposed Rules of ensuring that information asdimcampliant underwriting is accessible to
investors without conflicting with the Tower Amendnt. The proposal to simply require
municipal issuers to “provide all disclosures regdiby Section 943 of the Act in a manner
consistent with disclosures in prospectuses andinggeports in a registered transaction” is too
vague. For instance, many disclosure standardad@cvoluntary compliance reporting on a
monthly or quarterly basis and most municipal issue not likely to file monthly or quarterly
reports. Would that mean that municipal issuersldmot then be consistent with the ongoing
reports in a registered transactions and thereforén compliance with the Octobet £roposed
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Rules? A clearly and appropriately articulated enatity standard with respect to evidenced
incidence within a trust estate of nonconforminglemvriting loans that are not repurchased,
based on the assumed absence of other factorsasucther sources of debt service coverage,
would supply municipal issuers with a baseline agfawhich to make judgments as to the
materiality for primary disclosure purposes withspect to their own portfolio experience.
Together with secondary market disclosure as desgtrbove, this should be sufficient.

The existing municipal securities market has noenbglagued with incidents of
nonconforming underwriting at all comparable to &®S market irregularities. Investors in the
municipal market do not rely on EDGAR and simil&ing sites for information and it would
likely be cumbersome to add an extra step to thiéigence reviews. The municipal market
relies on the prospectus for the appropriate leseldisclosure regarding tax covenants,
redemption and call exposures, repayment priomdtl. affecting municipal ABS. This
disclosure is posted on EMMA, and often on websites

27. Is our re-proposal to require disclosure purstigo the format prescribed in Rule 15Ga-
1(a) for the same asset class in prospectusesambbl assets in periodic reports appropriate?
Is it appropriate to limit the disclosure in prosjpeses to the last three years of activity, as
proposed? Would a different period (e.g., one & fiears) be more appropriate?

Municipal securities issuers should not be mandatedprovide disclosure in the
prescribed format for all the reasons previousiyest.

28. Is it appropriate to omit a materiality requment for disclosures in prospectuses, as
proposed? What issues would arise by creating tfferdnt disclosure standards between what
would be required to be disclosed in prospectuseswhat would be disclosed by securitizers
on Form ABS-15G? Are there any ways to addres®tisssies?

There should continue to be a materiality standiarall disclosure.

29. Should we permit issuers to incorporate theurepase demand and repurchase and
replacement disclosure by reference from Form ABG;linstead of requiring that it be
provided in the body of the prospectus or Form I0MWJould it be burdensome for investors to
search elsewhere to locate disclosure that woubgmtise be included in a prospectus?

If applicable, issuers should be permitted to ipooate by reference.

37. Should implementation of any proposals be phase If so, explain why and describe
the timeframe needed for a phase-in (e.g., six hsprdne or two years) and basis for such
period?

To the extent any municipal securities may be daterd to be Exchange Act-ABS and
subject to the Octobe™4Proposed Rules, the Octobdt Broposed Rules should be phased in
over a time frame sufficient to permit operatingdbets of municipal issuers to be adjusted.
Note that the cost estimation section of the OatoBe Release expects many hours for a
securitizer to set up the mechanisms for filingithal Rule 15Ga-1 forms. (SEC Release Nos.
33-9148; 34-63029 at page 44). If municipal isswee required to file these forms, it will take
many hours and resources and many municipal issuiraot have budgeted sufficient funds
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necessary for such a project. Certain state agemgtermine their yearly budget on a biannual
cycle.
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Appendix B

Certain questions posed by the October 13th Release and NABL’s responses follows.

15. Should we consider Securities Act Section 7(d) and Exchange Act 15E(s)(4)(A) together
and require disclosure of the findings and conclusions of the issuer’s or third party’s review of
the assets, as proposed? Should we, instead, implement Section 15E(s)(4)(4) as part of the later
rulemaking under Section 15E?

In the October 13th Release, the SEC states that unlike Securities Act Section 7(d) which
is expressly limited to registered ABS offerings, they believe that the requirements of Exchange
Act Section 15E(s)(4)(A) were intended to apply to issuers and underwriters of both registered
and unregistered offerings of Exchange Act-ABS including unregistered securities and notes
that, Section 932 does not refer to Section 7 of the Securities Act or registration statements filed
under the Securities Act. (SEC Release Nos. 33-9150, 34-63091 at pages 23 to 24). We strongly
believe, however, that the applicability of the requirements of Section 15E(s)(4)(A) must be
limited, not only to properly determined Exchange Act-ABS, but also by the subject matter of
the Section of the Act in which they appear, which is the rating agency process (indeed the
balance of Section 15E(s)(4) addresses certifications to the rating agencies with respect to such
third-party due diligence reports. The October 13™ Proposed Rules should make clear that the
third-party reports to be made publicly available are limited to due diligence reports supporting
factual assumptions concerning underlying assets that are reviewed by a rating agency in
connection with the assignment of a rating to Exchange Act-ABS, and do not include other
materials, such as cash flow projections or legal opinions that are reviewed by rating agencies.
Indeed, it would seem that a rule requiring only that an issuer or underwriter of Exchange Act-
ABS make the required information publicly available by authorizing each applicable rating
agency to post the applicable diligence reports upon which it relied would be sufficient to meet
the statutory requirement.

Section 15E(s)(4)(A) is inextricably related to the rest of Section 15E(s)(4) and cannot be
properly addressed outside of this context. Accordingly, NABL strongly urges implementation
of Section 15E(s)(4)(A) as part of such later rulemaking.

21.  Is there any reason Exchange Act Section 15E(s)(4)(A) should not apply to both
registered and unregistered ABS transactions? If the requirement applies to both registered and
unregistered transactions, should the universe of ABS offerings that arve subject to the
requirement be defined, as proposed, as an offering of asset-backed securities, as that term is
defined in Section 3(a)(77) of the Exchange Act? Should the requirement be instead applicable
to some other subcategory of asset-backed securities? For example, existing Exchange Act
Section 15E(i) refers to a security or money market instrument issued by an asset pool or as part
of any asset-backed or mortgage-backed securities transaction. Should our rule refer to this
description of an asset-backed security instead of the proposed reference to Exchange Act
Section 3(a)(77)?

and

22. Should we exempt any issuers, underwriters or other parties from [Proposed Rule 15Ga-
2]? Should we exempt issuers and underwriters of ABS that are not rated by an NRSRO from
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having to make publicly available the findings and conclusions of third-party due diligence
reports? As proposed, Rule 15Ga-2 would apply to issuers and underwriters of ABS that are
exempted securities as defined in Section 3(a)(12) of the Exchange Act, including government
securities and municipal securities. Should such exempted securities be exempt from this
provision?

As noted in our general comments and in Appendix A there is a serious incongruence
between the purposes and objectives of the Act and the Proposed Rules under the Releases, and
any attempt to apply them to the municipal securities market.

In particular, we reiterate that the inclusion of government and municipal securities in the
definition of Exchange Act-ABS violates the Tower Amendment, and more specifically, the
proposed requirement for issuers of municipal securities to make publicly available the findings
and conclusions of third-party due diligence reports prior to the first sale of the securities would
be in direct contradiction of the Tower Amendment. At the very least, and again as noted in our
general comments and in Appendix A, we respectfully suggest that the October 13™ Proposed
Rule exempt municipal all securities at least until the study mandated under Section 976 of the
Act concerning municipal securities disclosure is performed and there is an opportunity for the
SEC to review such study and for Congressional response thereto. This would further give
municipal issuers time to phase in procedures to comply with such rules and attain required
budgetary authorizations to implement such procedures, if necessary.

We also refer you to NABL’s discussion set forth in the response to question 1 of the
October 4th Release in Appendix A relating to the exemption of municipal securities from
consideration under the rules promulgated for Exchange Act-ABS based on the nature of those
securities. In considering whether to expressly exempt municipal securities as a whole from the
October 13" Proposed Rule, we ask the SEC to consider NABL’s comments made generally to
the Releases with respect to the scope of the Act and the type of protections intended to be
offered to investors and their applicability to municipal securities, as well as the burdens that will
be imposed on municipal issuers (particularly in light of little added benefit to investors).

To the extent municipal securities are not exempted in whole by the SEC from the
October 13" Proposed Rule, NABL recommends that the October 13™ Proposed Rule apply only
to a narrow band of municipal securities, as further elaborated in NABL’s response to question 2
of the October 4™ Release set forth in Appendix A.

NABL is also concerned that the definition of “third-party due diligence,” partlcularly in
light of the type of securities described in the response to question 2 of the October 4™ Release,
would need to be set forth in a very specific manner for applicable municipal securities. A broad
reading of the October 13™ Proposed Rule would suggest postings which may include, for
example, accountants’ agreed upon procedures letters, attorneys’ opinions on the perfection of
lien/security interests, the reports of appraisers or engineers, feasibility studies, inspection reports
of homes secured by mortgage revenue bonds or single family bonds, and financial structuring
reports from agents who scrutinize loan pools for interest rate/prepayment expectations to
identify bond candidates for refunding and compliance. Without a specified and defined scope
to the definition of third-party due diligence, investors may be left with information that lacks
context and may be misleading.



Further, the SEC concedes that the requirement of disclosure of these third-party reviews
in unregistered offerings may discourage such issuers from engaging in third-party reviews and
that the requirements may affect the costs associated with third-party reviews. (SEC Release
Nos. 33-9150; 34-63091 at page 45). If an issuer of governmental or municipal securities has no
additional way to bear the cost of such new requirement (as will likely be the case for most
municipal issuers), the likely result is that such additional burdens and costs will, in fact, result in
less third-party reviews and be counterproductive to the protection of investors.

18.  Is requiring the filing of information regarding the findings and conclusions of the third-
party due diligence provider’s report on proposed Form ABS-15G on EDGAR an appropriate
way for issuers in unregistered offerings and for underwriters in registered and unregistered
offerings to make this information publicly available? Should we allow website posting of the
information instead? If so, how can we ensure the materials remain public? What advantages
does website posting have over requiring that the information be filed on EDGAR? How do we
ensure that investors and market participants have access to such information? What would be
the liability implications of allowing the information to be posted on a website as an alternative
to filing on EDGAR? Are there other appropriate means of making the findings and conclusions
“publicly available?

Should filings be required with respect to municipal securities, such filings should be
made with EMMA. EMMA is the current central repository for disclosure information where
municipal investors look for information and disclosures by municipal issuers. Requiring
Proposed Form ABS-15G to be filed with EMMA, rather than EDGAR, would create a
consistent disclosure framework with respect to the municipal market. Maintaining this
consistency would ultimately reduce confusion and compliance costs.

23. Would the proposed requirement that Form ABS-15G be filed five business days prior to
first sale provide investors with sufficient time to review the findings and conclusions contained
therein? Would it provide NRSROs with sufficient time to take the included information into
account in determining a rating? If not, what would be a more appropriate filing deadline and
why? Are five business days also appropriate in unregistered offerings? Is there reason to
require a different number of days in unregistered offerings?

If not exempted entirely or narrowed significantly in accordance with the NABL’s
comments above, the five day filing timeline is not workable with respect to many types of
municipal securities. The most likely type of issues to be affected, MRBs (as defined in
Appendix A) often involve a structure where the loans are made from bond proceeds after the
issuance of the debt, and as such many of the third-party reviews, including opinions, would not
even exist at such time.
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