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May 14, 2010

Commissioner Elisse B. Walter

U.S. Securities and Exchange Commission
100 F St NE Room 10200

Washington, DC 20549

Re: Transmittal of NABL’s Suggestions for Interpretive Guidance Update
Dear Commissioner Walter:

On behalf of the National Association of Bond Lawyers (NABL), I thank you for taking the
time to meet with Ken Artin, Terri Guarnaccia, John McNally, Penny Rostow, and Jodie
Smith on April 12, 2010 to discuss the SEC’s initiative to update the 1994 Interpretive
Guidance and related matters. NABL commends you for your interest in reviewing certain
matters where additional guidance will enhance the municipal securities market.

As you have requested, we are pleased to enclose our statement describing those areas that
we believe could benefit from clarification and guidance regarding the application of the
federal securities laws to municipal finance. In preparing these comments, we have read
with care your presentation of October 28, 2009, and the recent speech by Chairman
Schapiro that was presented to the ICI regarding the municipal securities market. We
appreciate the opportunity to offer our suggestions as you update the 1994 Interpretive
Guidance and we would similarly like to be helpful as you and others at the Commission
begin to work through other aspects of your ambitious agenda for the municipal sector.

NABL is an organization of approximately 2,800 public finance attorneys, and our mission
statement is “to promote the integrity of the municipal market by advancing the
understanding of and compliance with the law affecting public finance.” We respectfully
provide this submission in furtherance of such mission statement. The statement was
prepared under the auspices of the NABL Securities Committee by the individuals listed on
Exhibit I of the statement, and was approved by the NABL Board of Directors.

We thank you for this opportunity. If NABL can provide further assistance, please do not
hesitate to contact me or Penny Rostow in our Washington Office.

Sincerely,

Ao oy

Kathleen C. McKinney
President
National Association of Bond Lawyers



National Association of Bond Lawyers

STATEMENT
OF THE
NATIONAL ASSOCIATION OF BOND LAWYERS
TO
UNITED STATES SECURITIES AND EXCHANGE COMMISSION
REGARDING
MUNICIPAL SECURITIES DISCLOSURE

In response to an invitation by Commissioner Elisse B. Walter, this statement is
submitted to the United States Securities and Exchange Commission (the “SEC” or the
“Commission”) on behalf of the National Association of Bond Lawyers (“NABL”) relating to
the SEC’s anticipated update to SEC Release No. 33-7049 (the “1994 Interpretive Release”™),
which addressed municipal securities disclosure. This statement identifies issues NABL believes
can benefit from SEC clarification and suggests guidance regarding these issues that NABL
believes would be helpful and appropriate. This statement also anticipates forthcoming NABL
guidance and technical assistance for improving municipal securities disclosure practices,
including NABL white papers on disclosure regarding use of interest rate swaps and other
derivative products by issuers and on disclosure regarding variable rate securities.

This statement is organized as a series of questions and answers under the following
headings: (1) Current Issues Common to Both Primary Offering Disclosure and Secondary
Market Disclosure; (2) Current Issues Relating to Primary Offering Disclosure; and (3) Other
Issues of Interest. Certain capitalized terms used frequently in this statement are defined in the
glossary located on page 21 of this statement.

This statement was prepared by an ad hoc subcommittee of the NABL Securities Law

and Disclosure Committee comprised of those individuals listed on Exhibit | and was approved
by the NABL Board of Directors.
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CURRENT ISSUES COMMON TO BOTH PRIMARY OFFERING DISCLOSURE AND
SECONDARY MARKET DISCLOSURE

Q1. What are the appropriate responsibilities of an issuer and its governing body in
approving or authorizing primary offering disclosure and secondary market
disclosure?

Disclosure Responsibilities of Members of Issuer’s Governing Body. Although
municipal securities are exempt from most sections of the Securities Act and the Exchange Act,
issuers remain subject to the antifraud provisions of those acts. Briefly summarized, Section
17(a) of the Securities Act and Section 10(b) of the Exchange Act (and Rule 10b-5 thereunder)
prohibit an issuer of municipal securities from making a material misstatement or omission in
connection with the offer or sale of a security. Such provisions also extend to members of the
issuer’s governing body when they themselves make (or are deemed to make) statements in
connection with the offer or sale of the issuer’s securities (for example, by approving a
disclosure document for that purpose). However, unlike in corporate offerings (where directors
are liable for material misstatements and omissions in a registration statement unless they
exercise reasonable care to prevent them), members of a municipal issuer’s governing body have
liability only to the extent that they have taken action that is actionable under Section 17(a) of
the Securities Act or Section 10(b) of the Exchange Act.

Lessons from Orange County. The Commission has established the following principles
regarding the potential liability of a member of a governing body in reviewing and approving
offering materials:

e A public official may not approve disclosure that the official knows to be false.

e A public official may not authorize disclosure while recklessly disreg;arding facts
that indicate that there is a risk that the disclosure may be misleading.

If a member of the issuer’s governing body has “knowledge of facts bringing into
question the issuer’s ability to repay the securities, it is reckless for that official to approve
disclosure to investors without taking steps appropriate under the circumstances to prevent the
dissemination of materially false or misleading information regarding those facts.”?

Legal Distinction between Approving Offering Materials and Authorizing Preparation
of Offering Materials. There should be a distinction between action by members of a governing
body approving an offering document, on the one hand, and action authorizing the preparation of
an offering document by issuer staff and delegating responsibility for deeming it complete, on

! Securities and Exchange Commission, Report on Investigation in the Matter of County of Orange, Cal., SEC Rel.
No. 34-36761 (Jan. 24, 1996) (the “Orange County Report™).

2 1d.
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the other hand. SEC enforcement actions largely use the concepts interchangeably,® as reflected
in the two principles from the Orange County Report highlighted above. In the Orange County
Report, the SEC took issue with resolutions adopted by the County Board of Supervisors that
approved misleading offering materials and authorized the retention of certain public finance
professionals to assist in preparation of the materials.

We suggest that the Commission clarify that, for purposes of assessing the
responsibilities of members of an issuer’s governing body under the federal securities laws, a
member has a legal duty to exercise care in approving the text of an offering document that will
be distributed or otherwise made accessible to investors in the issuer’s securities (that is, a
member who knowingly or recklessly approves a document with a material misstatement or
omission will be liable for a violation of the federal securities laws), but a member who
authorizes staff and public finance professionals (whom the member reasonably believes to be
capable) to prepare and approve the document (and has no actual knowledge of “red flags”)
would not be liable for a violation of the federal securities laws if the offering document contains
a material misstatement or omission (although the issuer, through the actions of its staff, might
be liable for such a violation)®.

Delegation to and Reliance Upon Staff or Professionals. As discussed above, issuers
have “an affirmative obligation to know the contents of their securities disclosure documents,
including their financial statements” and this duty is not discharged by the employment of public
finance or accounting professionals.”> Facts may be known to an issuer because of information
included in its files. In addition, in enforcement actions, the SEC has shown a willingness to
impute knowledge of material facts to the issuer itself based on knowledge of the issuer’s
officials.® Accordingly, a governing body member could help an issuer satisfy its securities law
duties by reviewing the document and comparing it to facts known to the member. However, it
should be recognized that there are often significant differences between the knowledge levels of
a member of an issuer’s governing body and a member of the issuer’s staff with respect to the
finances of a governmental entity, and, in most cases, governing body members would almost
certainly need to rely on the issuer’s staff and retained professionals in compiling and preparing
the document. We suggest that the SEC confirm that, in approving offering documents,
governing body members may rely on public finance professionals to the extent that such
reliance is reasonable.” The next question is how governing body members can establish the
reasonableness of such reliance.

3.

4 Cf. In re Worldcom, Inc. Securities Litigation, 2005 WL 638268 (S.D.N.Y.)
> City of Miami, Fla., SEC Rel. Nos. 33-8213 (March 21, 2003).

® In the Matter of City of San Diego, Cal., SEC Release No. 54745 (Nov. 14, 2006); City of Miami, Fla., SEC Rel.
Nos. 33-8213 (March 21, 2003).

" William R. McLucas, Dir., Div. of Enforcement, SEC, Remarks at the Government Finance Officers Association
(Jan. 30, 1996).
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We suggest that the Commission clarify that adopting and then adhering to a reasonable
disclosure process® will satisfy a governing body member’s responsibility, absent knowledge of a
material misstatement or omission, when taking action to adopt or approve an offering
document. We also suggest that the Commission clarify that whether reliance is reasonable
depends on the facts and circumstances, including the experience and expertise of the
professionals retained, whether the governing body members have reason to question the
accuracy of the information provided by such professionals, and whether the governing body has
adopted and has followed procedures for preparing offering documents that are reasonably
designed to produce accurate and reliable information.

Scope of Governing Body Responsibility for Secondary Market Disclosure. The SEC
has concluded that materially misleading statements in an issuer’s secondary market disclosures
may violate the antifraud provisions in connection with the issuance and sale of a security
because it affects trading on the secondary market.” We suggest that the Commission clarify
whether members of an issuer’s governing body have the same duty to exercise care in
approving secondary market disclosures that they have in approving to primary market
disclosures (that is, an offering document). In short, do the principles of the Orange County
Report extend beyond disclosure documents used in a primary offering? We suggest that the
Commission clarify that, although an issuer as entity is liable for misleading disclosure in any
disclosure as broadly defined in the 1994 Interpretive Release (that is, any disclosure reasonably
expected to reach investors), individual members of a governing body are liable only for
secondary market disclosures that they approve with knowledge of, or reckless disregard for, a
material misstatement or omission.

Issuer Responsibility for Statements Obtained from Third Parties. All statements in an
issuer document are presumed to be statements made by the issuer, but the question is open
whether issuers can effectively disclaim this presumption for certain types of information. Most
practitioners believe that, if the information in the offering materials concerns third parties and is
obtained from sources that are reasonably believed to be reliable, in the absence of any “red
flags” that would suggest that the information is false or misleading, the issuer should not have a
duty to verify (and may not be in a position to verify) the information. We suggest the
Commission clarify that issuers may effectively use disclaimers in the official statement to avoid
any implied adoption or verification of information obtained from third parties. A disclaimer
should be effective to avoid liability for materially inaccurate or misleading third-party

8 Although, with more than 50,000 municipal issuers, it is difficult to generalize about the content of reasonable
disclosure processes, Disclosure Roles of Counsel, at 80-81, suggests that public officials and their counsel consider
the following questions in establishing a basis for reasonable reliance: (1) Have we adopted disclosure processes for
preparing Official Statements, and if we have, am | satisfied that such processes have been reasonably designed to
produce accurate and reliable information? (2) Do | have a reasonable basis to have confidence in the integrity and
competence of the financing team (e.g., financial staff, in-house counsel, outside counsel) that has prepared the
Official Statement? (3) Do | know anything that would cause me to question the accuracy of the disclosures or that
would indicate that they are misleading? (4) Do | know of any potentially material issues that should be brought to
the attention of the financing team or for which I would like further explanation?

° City of Miami, Fla., SEC Rel. Nos. 33-8213 (March 21, 2003).
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representations, if the issuer neither knows of the defect nor has reason to doubt the accuracy and
completeness of the representations.®

Issuer Responsibility for Offering Materials in Conduit Financings. It has been a
longstanding market practice that the responsibilities of issuers and members of an issuer’s
governing body are different in conduit offerings (in which the issuer is not obligated to repay
the offered securities) than their responsibilities in offerings backed by the issuer’s own credit.
In conduit offerings, most information contained in the disclosure materials pertains to the third-
party conduit borrower, since repayment of the securities will depend entirely on the conduit
borrower’s ability to meet its payment obligations under the conduit loan, lease, or purchase
obligation. Based on the text of the applicable antifraud provisions, a conduit borrower is
subject to the same duties under the antifraud provisions of the Securities Act and the Exchange
Act as a governmental issuer is in an offering backed by its own credit.*

We suggest that the Commission clarify the distinction between the responsibilities of
conduit issuers and conduit borrowers and, in particular, confirm that a conduit issuer has no
duty to verify the accuracy and completeness of information provided by or pertaining to the
conduit borrower, or by or to credit and liquidity facility providers and guarantors, so long as the
conduit issuer has negated any implication that it has undertaken to verify the information and
has no reason to believe that the conduit borrower’s information is inaccurate or misleading.12

Summary. Consistent with the suggestions above, we recommend that the Commission
offer guidance relating to the roles and responsibilities of issuers, their governing bodies, and
designees with respect primary and secondary market disclosure for municipal securities
offerings.

Q2. What measures should issuers employ to prevent disclosed financial data in official
statements from being materially misleading due to the volatility or seasonality of
the data or economic conditions?

Investors often require, and issuers frequently provide, in official statements three to five
years of historical financial and operating data in offering documents, so that investors can

19 For further discussion of the appropriate use of disclaimers, see below under “Q5. What are the appropriate uses
and limitations of disclaimers in official statements?”

1 See, e.g., Paul S. Maco, Dir. Officer of Municipal Securities, SEC, Points Every Market Participant Should Keep
in Mind, Remarks Made Before the Florida Government Finance Officers Association (June 7, 1999) (“Hospital and
other conduit borrowers should be aware that the anti-fraud provisions apply to such [continuing] disclosure and
stale, misleading disclosure carries with it potential liability under the antifraud provisions.”). Therefore, investors
can bring claims under the antifraud provisions against conduit borrowers in the same way as they can pursue
conduit issuers. See, e.g., Sonnenfeld v. City of Denver, 100 F.3d 744, 746 (10th Cir. 1996) (“Although § 10(b)
does not provide an express private cause of action, the existence of an implied private cause of action under § 10(b)
and Rule 10b-5 is so well established in the courts that its existence is “beyond peradventure.”)

12 In a conduit financing, where the conduit borrower, underwriters, and their counsel are all involved with checking
the accuracy and completeness of the offering document, there would appear to be insufficient public benefit to
impose a duty on the conduit issuer to check and cause the conduit issuer, or the conduit borrower, to incur the
associated expense.
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discern trend lines and make educated assessments about the issuer’s future financial prospects.™
If the data disclosed in an offering document is dated or otherwise fails to disclose known
material facts that, unless disclosed, make the disclosed data misleading as to future financial
prospects, then the issuer should add data or narrative, or both, to avoid a material misstatement
in or a material omission from the offering document. When economic or financial conditions
are volatile, as they have been over the last two years, there is a greater risk that the disclosure of
historical data alone may be misleading. Accordingly, when disclosing historical financial and
operating data, issuers should exercise care that known material trends, demands, commitments,
events, and uncertainties are also disclosed if necessary to prevent the disclosed data from being
misleading.

Issuers should disclose financial results of operation in comparative form through a
recent date if there is a risk that financial results of operation have deteriorated compared to the
trend line implied by disclosed annual financial data.’* The Commission has previously issued a
cease-and-desist order against Maricopa County, Arizona, for failing to disclose a material
deterioration in financial condition since the date of the most recent financial statements included
in its offering document.® Issuers may look to Commission forms for registered offerings as
guidance to avoid possible staleness of financial disclosure and omissions of known material
trends, demands, commitments, events, and uncertainties.®

3 By way of comparison, the Commission requires that at least five years of selected financial and operating data be
provided in registration statements. “The purpose of the selected financial data shall be to . . . highlight certain
significant trends in the registrant’s financial condition and results of operations . . . . Discussion of . . . any material
uncertainties should also be included where such matters might cause the data reflected herein not to be indicative of
the registrant’s future financial condition or results of operations.” Regulation S-K, Item 301 and Instructions to
Item 301, notes 1 and 2.

“ There are ways other than comparative data to show recent financial developments that may be material. These
include selected data and narrative, which in certain circumstances may be more practical and effective in disclosing
recent events than full comparative data.

> In re Maricopa County, Securities Act Release No. 7354 (October 3, 1996).

18 In general, registration statements must include an interim balance sheet as of a date that is within 130 (for
accelerated filers) or 135 days of the expected effective date of the filing, except that interim financial statements for
the first three quarters may be filed if the effective date is within 60 (for large accelerated filers), 75 (for other
accelerated filers), or 90 days (for all other filers) after fiscal year end. Regulation S-X, Rule 3-2. The Commission
has also noted that, “[t]o avoid providing investors with a stale, and therefore potentially misleading, picture of
financial condition and results of operations, issuers and obligors need to release their annual financial statements as
soon as practical.” 1994 Interpretive Release at n. 60. Of course, if financial results of operations since the last
disclosed period are not materially different than those that would be predicted by the trend line reasonably inferred
from disclosed annual results, disclosure of interim results in an exempt offering would not be required by the
federal securities laws.

The rules applicable to corporate issuers and corporate issues must, however, be read in light of the unique
aspects of the municipal securities marketplace. The Commission previously has recognized the need for flexibility
given the diversity in municipal issuers and municipal issues. Those differences include the size, sophistication, and
resources of the issuer. They also include different processes for the collection and dissemination of financial data.
Furthermore, different events may require substantial legal, financial, and practical analysis to determine materiality
and the best approach to disclosure.
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Interim Financial Statements. Even when an issuer discloses in an official statement
interim financial statements that are relatively current, it should exercise care to determine
whether it knows (and, if so, to disclose) material facts or uncertainties that, unless disclosed,
would render the disclosed information misleading.'” For example, if an issuer’s property tax
revenue is based on the assessed value of taxable property within its jurisdiction as of a date, or
the unfunded accrued actuarial liability of its pension obligations is based on plan assets valued
as of a date, that in either case is substantially prior to the date of the offering document, and the
issuer knows that property or asset values have declined materially since such earlier date, the
issuer should disclose that fact and the likely consequence, if material.

Market Risk. Similarly, if an issuer’s financial condition is subject to market risk to an
extent that is material, that risk should be disclosed. For example, if an issuer has agreed to post
collateral for interest rate swap transactions and the extent of its future unrestricted cash and
investments could vary with changes in prevailing market interest rates, that fact and uncertainty
should be disclosed, if material. The impact of material facts and uncertainties should be
disclosed quantitatively if that can be done accurately and reliably, and otherwise should be
disclosed in narrative indicating the direction and general magnitude of the impact.*®

Fluctuations. Issuers should exercise care to avoid misleading impressions concerning
the stability of their financial condition throughout the fiscal year. Many governmental units
experience seasonal inflows of tax or utility revenue and outflows of debt service. Consequently,
their liquid assets fluctuate throughout the fiscal year. If comparative balance sheet information
is disclosed only at the end of fiscal years or interim periods, and if, due to seasonality of cash
flow, an issuer’s liquid assets have been or are expected to be materially lower at other times in
the year, issuers should give consideration to disclosing that fact, including the historical
magnitudes of the seasonal swing, if material. Similarly, if the issuer knows of facts or
uncertainties (for example, interest rate swap collateral posting or termination risks, dependence
on counterparties for cash flow, variable rate demand bond put risks, or commercial paper
rollover risks) that could cause its unrestricted liquid assets to be materially reduced, it should
disclose those facts and uncertainties, if material.™

7 In re Maricopa County, Securities Act Release No. 7354 (October 3, 1996), at n. 59.

'8 The Commission has previously cautioned issuers to “assess whether the future impact of currently known facts
mandate disclosure . ... Disclosure of currently known conditions and their future impact is critical to informed
decisionmaking.” Id. In registered offerings, the Commission requires that the registration statement include
management’s discussion and analysis (MD&A) that “shall focus on material events and uncertainties known to
management that would cause reported financial information not to be necessarily indicative of future operating
results or of future financial condition. This would include descriptions and amounts of (A) matters that would have
an impact on reported operations and have not had an impact in the past, and (B) matters that have had an impact on
reported operations and are not expected to have an impact upon future operations.” Regulation S-K, Instructions to
Paragraph 303(a), no. 3. In registered offerings, registrants must also disclose and quantify market risk, when
applicable, in one of three permitted formats. Regulation S-K, Item 305.

¥ NABL is embarking on projects to give guidance to its members on disclosure related to material interest rate
swap transactions and disclosure related to variable rate securities. The Commission has previously noted the need
to disclose material risks associated with interest rate swap transactions and referred readers to an NFMA
publication for guidance regarding that disclosure. See 1994 Interpretive Release at n. 57. In a registration
statement for a registered offering, issuers must identify in their MD&A “any known trends or any known demands,

7
01931160



Summary. We suggest that the Commission offer guidance to market participants in
determining best practices for assessing appropriate and/or additional disclosure in official
statemerzlct]s relating to financial data based on trends, demands, events, uncertainties, and related
matters.

CURRENT ISSUES RELATING TO PRIMARY OFFERING DISCLOSURE

Q3. How should changes to statements made in a preliminary official statement or final
official statement be disclosed to investors?

Use of Preliminary Official Statements and Final Official Statements. The principal
document by which municipal bonds are commonly offered to the public is a preliminary official
statement.?! The customary practice of investment bankers and financial advisors is to use the
preliminary official statement to provide information on the credit being offered (including
recent financial performance), the security provisions, the financial and operating covenants that
will be used in the bond offering, and other material information so that the investors may be
prepared to make a decision to purchase bonds on the sale date. After the bonds are actually
purchased, a final official statement is produced with final information on interest rates,
maturities, and other terms specific to the sale.

Rule 15c2-12 reflects this practice. Indeed the preliminary official statement or a draft of
the preliminary official statement is normally “the near final official statement” whose review
and approval is required by Rule 15¢2-12. Furthermore, Rule 15c2-12 clearly recognizes that a
near final official statement may, like most preliminary official statements, omit information on
such matters as maturities, interest rates, and underwriter compensation.

Updating and Correcting Information. Questions commonly arise as to how disclosure
should be made regarding information that should be included in the final official statement but
that is not in the preliminary official statement. Examples of information include (1) additional
information on the underlying credit, including recent financial and operating information that is
requested by investors or that becomes known after the preliminary official statement is released,
(2) alterations in or completions of the securities provisions, and (3) in some cases, simply
correcting mistakes found in the preliminary official statement.

commitments, events or uncertainties that will result in or that are reasonably likely to result in the registrant’s
liquidity increasing or decreasing in any material way.” Regulation S-K, Item 303(a)(1).

% We note that the above discussion relates specifically to issuer financial disclosure in official statements. Issuers
should be free to publish, without such analysis, quarterly or monthly financial information produced pursuant to
ordinary internal procedures or a continuing disclosure undertaking. Any attempt to impose upon issuers a
responsibility under the antifraud provisions of the federal securities laws to provide, with the release of such
interim financial information, the kind of analysis often appropriate in an official statement will delay and inhibit the
timely release of such information. Institutional investors and other market participants have made clear that getting
such information promptly is more important than requiring any analysis of what it means or what trend it reflects.

2L There is no legal requirement for a preliminary official statement, although it is market practice to have one in

many types of municipal securities transactions.
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Appropriate market practice reflects two related factors. First, it is unreasonable to
expect an investor who made a preliminary investment decision on the basis of a preliminary
official statement to proofread the final official statement to ascertain every change. Based on
Rule 15¢2-12, an investor would reasonably assume, unless advised otherwise, that all changes
between the preliminary and final official statements are of the type permitted by the terms of
Rule 15c¢2-12 to be excluded from the “deemed final” document. Second, the information
provided to the investor as of the sale date is the information by which compliance with the
antifraud provisions is measured and accordingly that information must be supplemented by the
sale date if it is materially misleading or suffers from a misleading material omission.*

Today, most preliminary official statements are distributed electronically via emails that
contain links to a website containing the offering document. Amendments or supplements to the
preliminary official statement can be posted on the same website. In addition, some technology
allows the amendment to be distributed to any email address by which the original preliminary
official statement was downloaded. Updating and supplementing information contained in a
preliminary official statement in many cases can be addressed without the costly practice of a
complete reprinting and re-distribution.

Issuers may correct or supplement information in the preliminary official statement by (1)
amending (in the case of corrections of statements that were wrong as of their date) or
supplementing the preliminary official statement prior to sale or (2) including the corrected or
supplemental information in the final official statement, with appropriate emphasis. If material
changes to the preliminary official statement are clearly brought to the attention of investors in
the final official statement, they have an opportunity to rescind or ratify their decision to
purchase, based on the corrected disclosure.

The Commission should not require any single approach to this problem since the facts
and circumstances often vary. Minor changes in document definitions, for example, of qualified

22 The Commission has cautioned that, because a purchaser of municipal securities can be expected to make its
investment decision based on the content of the preliminary official statement, an issuer and an underwriter have
duties under the federal securities laws to inform investors of material facts concerning an offering of municipal
securities prior to the sale date, if omitted from the preliminary official statement. As part of its 2005 Securities
Offering Reform Release, Securities Act Release No. 33-8591 (July 19, 2005), the Commission amplified its views
on how the practice of using preliminary official statements in municipal securities offerings fits together with the
duties under the federal securities laws to inform investors of material facts concerning an offering of municipal
securities. Through interpretive guidance provided in the 2005 Securities Offering Reform Release and through
adoption of Rule 159 under the 2005 Securities Offering Reform Release, the Commission made clear that, for
purposes of determining whether securities were sold on the basis of materially untrue or misleading statements of
fact in violation of Section 17(a) of the Securities Act, information supplied after the date of sale may not be taken
into account. As the Commission explained, “Under our interpretation, the time at which an investor has taken the
action the investor must take to become committed to purchase the securities, and has therefore entered into a
contract of sale, is one appropriate time to apply the liability standards of [Section 17(a) of the Securities Act].”
Section 17(a) of the Securities Act provides no private right of action for offerings of municipal securities, but
violation of Section 17(a) can subject an issuer or underwriter to an enforcement action by the Commission.
Further, material misstatements and omissions in a preliminary official statement or a final official statement can
have significant contract law implications for an issuer, an underwriter, and an underwriter’s customer. See
generally Part IV of Securities Act Release No. 33-8591 (July 19, 2005); Robert A. Fippinger, The Securities Law
of Public Finance §§ 4:1 et seq. (2d ed. 2006).
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investments of bond proceeds do not require the kind of highlighting that would be appropriate if
the final official statement contained a substantially revised management’s discussion of
financial performance together with more recent financial statements indicating material adverse
changes in operational health. We suggest that the Commission clarify that updates permitted by
Rule 15¢2-12 do not need highlighting. For updates that cannot be so characterized, we suggest
that the Commission encourage all of the following approaches as appropriate practices,
depending on the facts and circumstances:*

e Preparation and distribution of a pre-sale amendment or supplement to the
preliminary official statement. This approach is frequently used when material,
adverse changes or corrections to disclosed facts are discovered after the
preliminary official statement is released.?

e A statement in the final official statement indicating that certain changes have
been made, with references to the sections where the changes are noted. This is
frequently the proper approach when a number of minor changes have been made
that probably do not materially alter the mix of information for investors but are
included to ensure that the most accurate and complete information is provided.

e A section variously entitled “Recent Developments”, “Recent Events”,
“Information Supplementing Preliminary Official Statement”, or “Changes from
the Preliminary Official Statement” that discusses in detail certain specific
financial developments or document changes that a reasonable investor might find
significant.

e A simple statement that certain changes in the documentation for the transaction
have been made and that sections describing such documentation (commonly a
summary of documents attached as an appendix) have footnotes, asterisks, or
other markers indicating where changes have been made. This permits an
interested investor to review those specific sections to see if the changes in the
documentation are material without the necessity of re-reading the entire
document summaries. This is a common sense way to deal with the common
situation where, because of market conditions or investor requests, various

2% Circumstances sometimes will necessitate supplementation of the preliminary official statement prior to the sale
date (versus highlighting changes in the final official statement), for example, to reflect material, adverse
developments.  This supplementation may be accomplished through a number of methods, including
supplementation through an electronic communication service and supplementation through an amended document
distributed to all investors who received the preliminary official statement. For a helpful analysis of how counsel to
participants in a securities offering should deal with securities law liability issues when multiple documents are
available to be conveyed to purchasers at or before the time of sale of the securities, see Subcommittee on Securities
Law Opinions, ABA Section of Business Law, Negative Assurance in Securities Offerings (2008 Revision), 64 Bus.
Law. 395 (2009).

" The amendment or supplement could take the form of a “wire” if made available to all prospective investors to
whom the securities are offered and the issuer clarifies whether it is part of the preliminary official statement for
purposes of Rule 15¢2-12.
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document changes have been made between the date of the preliminary official
statement and the sale of bonds.

Anticipatory Language. We suggest that the Commission also encourage the practice
under which investors are told in the preliminary official statement that additional or subsequent
information is expected to be provided in the final official statement. This may range from more
recent operating and financial statistics to updates on litigation or regulatory matters. Again this
common sense practice in many cases properly alerts a potential investor to the need to check
specific sections of the final official statement. One example is the situation where a final
official statement contains subsequent or additional financial or operating information. So long
as the reader of the preliminary official statement is reasonably notified that such completions,
additions, or changes will likely be made and such information can be easily located, the aims of
full and fair disclosure are accomplished with maximum flexibility.

Changes Subsequent to the Final Official Statement. The above practices do not
provide complete protection in circumstances in which changes arguably material to an
investor’s decision have occurred or additional information has become available between the
date of the printing of the final official statement and actual closing. Market participants have
long had to consider the question of whether subsequent changes are in fact material to an
investor’s decision and whether the changes require a full re-offering and re-pricing or instead
the investor can be informed of such changes, in which circumstances the investor may choose
whether to continue with the purchase of the securities. The Commission should encourage any
reasonable practice that in such circumstances carries out this purpose, including (1) the
recirculation of a revised final official statement, clearly marked and redated to distinguish it
from the original final official statement or (2) a brief supplement to the final official statement
providing additional or corrected information. If a supplement is clearly written and makes
specific reference to the final official statement, there is no reason why this much simpler
approach should not be permitted if deemed appropriate by the issuer and underwriter. 2

Summary. We suggest that the Commission recognize that, given the wide variations of
municipal credits and disclosure, there are a variety of appropriate practices relating to updates
and amendments that can properly be used to meet the central goal, namely, ensuring that the
bond investor has a reasonable opportunity to consider all information material to the investor’s
decision to purchase.

Q4. What documents are included in the definitions of “preliminary official statement”
and “official statement” for purposes of Rule 15¢2-12, and must they all be provided
to potential customers on request?

Under Rule 15c¢2-12, brokers, dealer, and municipal securities dealers (“underwriters’)
are required (1) to obtain and review a preliminary official statement before offering municipal

% |f the offering is subject to Rule 15¢2-12, the underwriters must provide the final official statement to potential
customers on request through closing and for a period of time thereafter if the initial distribution of the bonds is still
ongoing. It is therefore common for underwriting agreements to require that final official statements be
supplemented to reflect material developments during this distribution period, to protect the underwriters from
liability for providing a document that is materially inaccurate or misleading when provided.
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securities in a primary offering that is not exempt from Rule 15¢2-12, (2) to contract to receive a
final official statement within seven business days after sale of the securities, (3) to provide the
preliminary or final official statement to potential customers on request, and (4) reasonably to
determine that an issuer of or obligated person for the securities has undertaken (for the benefit
of owners of the securities) to update annually information of the same general type as the
quantitative financial information and operating data included in the final official statement. In
order to comply with their duties under Rule 15c2-12, underwriters must be able to clearly
determine what documents comprise part of the preliminary or final official statement.?

Boundaries of Definitions of “Preliminary Official Statement” and “Official
Statement”. Rule 15¢2-12 defines “final official statement” in relevant part as “a document or set
of documents prepared by an issuer of municipal securities or its representative that is complete
as of the date delivered to the Participating Underwriter(s) and that sets forth information
concerning the terms of the proposed issue of securities; information, including financial
information or operating data, concerning such issuers of municipal securities and those other
entities, enterprises, funds, accounts, and other persons material to an evaluation of the
Offering . . .. Financial information or operating data may be set forth in the document or set of
documents, or may be included by specific reference to documents available to the public on the
Municipal Securities Rulemaking Board’s Internet Web site or filed with the Commission.” The
definition does not expressly limit the set of documents to those prepared for distribution to
potential purchasers of the securities, nor does it clearly require that all documents in the set be
in physical form, even if not available from the MSRB or filed with the Commission.

Rule 15c2-12 defines “preliminary official statement” as “an official statement prepared
by or for an issuer of municipal securities for dissemination to potential customers prior to the
availability of the final official statement.” Since paragraph (b)(1) of Rule 15¢2-12 requires that
the preliminary official statement be deemed final by an issuer of municipal securities as of its
date, except for the omission of pricing-related information and ratings, the preliminary official
statement must effectively have the same content as the final official statement, except for these
omissions. Unlike the definition of official statement, the definition of preliminary official
statement limits the term to documents prepared for dissemination to potential customers.

Underwriters frequently have questions as to the boundaries of a preliminary official
statement and final official statement for purposes of Rule 15¢2-12. For example, are documents
filed with the MSRB or contained on an issuer’s or obligated person’s web site (where they are
accessible to investors) part of the preliminary or final official statement if they include
“information, including financial information or operating data, concerning” the issuer? Are
documents posted on a third-party credit enhancer’s web site and referenced in the offering
document part of the final official statement? Does the answer depend on whether they are

% The Commission has stated that the implied recommendation that an underwriter makes by participating in an
offering implies that the underwriter has a reasonable basis for belief in the truthfulness and completeness of key
representations in the disclosure documents used in the offering. Release No. 34-26100 (Sept. 22, 1988).
Consequently, underwriters cannot merely treat all documents that could possibly qualify as part of an official
statement, because before providing the documents to potential customers on request they would have to evaluate
whether the documents include key representations and, if they did, would have to make a reasonable investigation
as to the truthfulness and completeness of those representations.
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explicitly or implicitly endorsed or otherwise approved in the official statement, or whether they
were prepared for use in offering the securities? Are slides included in a “road show” or other
presentation to investors part of the preliminary or final official statement? Does the answer
depend on whether the investors are provided or permitted to take, retain, access or make copies?

The Commission addressed some of these questions in its 2000 release, Use of Electronic
Media:

For purposes of satisfying its obligations under Rule 15c¢2-12, a municipal
securities underwriter may rely on the municipal securities issuer to identify
which of the documents on, or hyperlinked from, the issuer’s web site comprise
the preliminary, deemed final and final official statements, even if the issuer’s
web site contains other documents or hyperlinks to other web sites. Hyperlinks
embedded within an official statement itself, however, will be considered part of
the official statement, even if a municipal securities issuer has not specifically
identified the embedded hyperlinked information.?

This interpretation subjects underwriters to the risk that an inactive URL reference in an official
statement may be automatically converted to an active hyperlink, with the result that referenced
documents must also be provided to potential customers on request. If a customer has requested
physical offering documents, the underwriter might be obligated to print and provide copies of
the referenced web page. At the same time, the interpretation suggests that a municipal issuer
participating in a primary offering may provide to investors, and impliedly urge them to rely on,
information that is incorporated by reference in (but not connected by an active link or
“hyperlink” to) the official statement, but, if it does, an underwriter need not review the
referenced information, contract to receive it in sufficient quantity, or provide it to potential
customers on request in order to comply with Rule 15¢2-12.

We suggest that the Commission clarify that preliminary official statements and final
official statements include (and are limited to) the document or documents prepared for
dissemination (physically or electronically) to investors in connection with the offering together
with any other documents of the issuer or an obligated person expressly incorporated by
reference into the document or documents prepared for that purpose. Under this formulation,
mere inclusion of an issuer’s or obligated person’s web site URL, or the URL for EMMA (where
information and notices that it has provided to the MSRB are posted), in a preliminary or final
official statement would not be treated as an incorporation by reference (whether or not the
electronic copy includes an active hyperlink) if the official statement fails to expressly
incorporate the document by reference (and, ideally, it would make clear that the referenced or
linked information is not intended to be part of the official statement).?® This interpretation

27 Use of Electronic Media, Securities Act Release No. 33-7856 (April 28, 2000).

%8 This portion of the proposed clarification would differ from the Commission’s prior interpretation, under which a
web site page is deemed incorporated into the prospectus if referenced by an active hyperlink. Since an investor can
type a URL into his or her web browser to access a referenced site nearly as easily as clicking on a hyperlink, we
believe that whether a referenced document is part of a preliminary or final official statement should be determined
by clearly stated intent, rather than by the technical manner in which a URL is provided and may be accessed,
especially given the prevailing use of third-party services beyond the issuer’s control to make electronic versions of
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would exclude investor road show presentations, unless they are incorporated by reference into
the preliminary or final official statement,?® and would also exclude third-party credit enhancer
web pages, even if incorporated by reference in the official statement.*® Finally, when providing
these clarifications, the Commission should remind issuers and underwriters that, so long as web
site or road show information is readily accessible to investors, issuers have a duty under the
antifraud provisions of the federal securities laws to avoid material misstatements and omissions
in the information, and underwriters have a duty to review the road show presentation, and
should also review web site information, to determine whether either indicates that a key
representation made to investors in the preliminary or final official statement or road show
information is untrue or misleading.*:

Summary. Under the proposed clarifications, to comply with Rule 15¢2-12 underwriters
would be obligated to review and provide website or investor road show content to all potential
customers only if the content were expressly incorporated by reference into the issuer’s official

offering documents available to investors (and that may convert an inactive link to a hyperlink without issuer
consent or an underwriter’s knowledge). The proposed interpretation would also avoid any need to provide annual
information and material event notices posted on EMMA (which may be dated and omit discussions of risk factors),
if an official statement’s reference to emma.msrb.org is inadvertently included as an active hyperlink. Finally, the
proposed interpretation would provide a bright line that is easily applied by underwriters, which is appropriate for a
technical rule like Rule 15¢2-12.

# Road show presentations customarily select and repackage information included in a preliminary official
statement, so there would be no purpose served by requiring underwriters to provide copies of the road show
presentation to potential customers on request. To the contrary, providing the presentation to investors as a separate
document would run the risk that it could be passed on to other prospective investors without the preliminary or final
official statement, thus failing to apprise investors of risks associated with the investment that are described in the
official statement but not in the presentation. In addition, underwriters might be obligated to provide the road show
presentation to potential customers even after the final official statement is available, even though the road show
presentation might be dated because it fails to reflect pricing information or other subsequent developments.

% This exclusion is consistent with the exclusion of bond insurers and providers of letters of credit and liquidity
providers from the definition of “obligated person.” The Commission added the exclusion in the 1994 Adopting
Release because it understood that information concerning such parties would be freely accessible from the parties
directly. Consequently, potential customers need not rely on underwriters for access to such information, so Rule
15¢2-12 need not require that underwriters provide it to them on request.

31 As the Commission stated in its 2000 release:

Municipal securities issuers are reminded that, whether or not the offering of their securities is
exempt from Rule 15c¢2-12, the anti-fraud provisions of the federal securities laws apply to their
official statements and other disclosures.

Use of Electronic Media, Securities Act Release No. 33-7856 (April 28, 2000). As the Commission has also noted,
different principles apply when determining whether an issuer has responsibility for referenced information under
the antifraud principles of the Exchange Act as opposed to whether the information is part of an offering document
for purposes of the Securities Act. For antifraud purposes, the inquiry is whether the issuer has “involved itself in
the preparation of the information” or “explicitly or implicitly endorsed or approved the information.” Commission
Guidance on the Use of Company Websites, Exchange Act Release No. 34-58288 (August 1, 2008). The issuer
would normally be involved in the preparation of information posted on its web site or provided to the MSRB and, if
so, would have responsibility for the information under the antifraud provisions, even if the information were not
part of the preliminary or final official statement for purposes of Rule 15¢2-12.
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statement.®* We believe this result would be a sensible application of Rule 15¢2-12 and would
protect investors without unnecessarily burdening underwriters and increasing issuance
expenses.

Q5. What are the appropriate uses and limitations of disclaimers in official statements?

Although disclaimers are widely used in official statements prepared in connection with
primary offerings of municipal securities, the Commission has not directly addressed or provided
advice with respect to their use by issuers, conduit borrowers, trustees, or credit enhancement
providers. We suggest that the Commission clarify that official statement disclaimers, in certain
instances, may be used to appropriately limit the disclaiming party’s liability, provided that (1)
the disclaimer is specific and appropriately tailored as to the information disclaimed, (2) the
disclaiming party does not know, and is not reckless in not knowing, that the statements
disclaimed are materially false or misleading, and (3) the disclaimer does not materially mislead
investors as to the disclaiming party’s responsibilities under the federal securities laws.

Disclaimers. In 1951, an Opinion of the General Counsel addressed the use of “hedge
clauses™® by brokers, dealers, investment advisers and others. While the opinion primarily
addressed the question as to whether the result of using a disclaimer legend created in an
investor’s mind a belief that he has given up his legal rights and is foreclosed from a remedy
under common law or under federal securities statutes, it also found as follows:

A legend in common use states in effect that the information is obtained from
specified sources and is believed to be reliable but that its accuracy is not
guaranteed. Assuming the truth of the representations as to the source of the
information and the belief that it is reliable, it is my opinion that the mere use of
this legend in connection with a communication supplying information is not
objectionable.®*

The Commission has interpreted Section 14 of the Securities Act and Section 29(a) of the
Exchange Act to limit the effectiveness of disclaimers of liabilities in offering documents
because, in the Commission’s view, such disclaimers would violate the primary public purpose
of the antifraud provisions.® Nevertheless, as long as a disclaimer is not a general disclaimer of

%2 The Commission could include in its interpretation an example of language that would avoid an implied
incorporation by reference, for example:

Annual reports and material event notices provided by the issuer to the MSRB may be accessed by
means of the MSRB’s Electronic Municipal Market Access (EMMA) System at emm.msrb.org.
No previously filed report or notice is part of this Official Statement or should be relied upon in
deciding whether to invest in the Bonds.

% «While the language of these hedge clauses varies considerably, in substance they state generally that the
information furnished is obtained from sources believed to be reliable but that no assurance can be given as to its
accuracy. Occasionally language is added to the effect that no liability is assumed with respect to such
information.” Opinion of General Counsel, Relating to Use of “Hedge-Clauses” by Brokers, Dealers, Investment
Advisers, and Others, Securities Exchange Act Release No. 4593 (1951).

1.

% Disclosure Roles of Counsel, at 212.
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liability, many counsel have encouraged the use of disclaimers in municipal securities official
statements,® in part due to analogies drawn from Section 11 of the Securities Act in establishing
defenses to liability under Section 10(b) of the Exchange Act for “expertised” portions of
registration statements and in part to avoid common law liability for implied warranties.

“Expertised” Portions of Official Statements. Section 11(b) of the Securities Act
affords underwriters and parties, other than the issuer, a defense with respect to those portions of
a registration statement used in reliance on the authority of an expert and does not impose
affirmative investigatory responsibilities in those circumstances. Parties are required to prove
only that they had no reasonable ground to believe and did not believe that the statements in
those portions of the registration statement were materially untrue or incomplete. By analogy, in
many instances, participants in a municipal securities offering similarly will rely upon experts
and will disclaim responsibility for that section of the official statement. This reliance and the
efficacy of the disclaimer, however, has to be reasonable.*’

1994 Interpretive Release. The Commission did not address disclaimers by issuers or
other persons in the 1994 Interpretive Release, but it did address disclaimers by underwriters. In
the 1994 Interpretive Release, the Commission stated that, in order to meet their obligations
under the antifraud provisions of the federal securities laws, underwriters have a duty “to have a
reasonable basis for recommending any municipal securities, and their responsibility, in fulfilling
that obligation, to review in a professional manner the accuracy of statements made in
connection with the offering.” In footnote 103 to the 1994 Interpretive Release, the Commission
further noted that “disclaimers by underwriters of responsibility for the information in official
statements provided by the issuer or other parties, without further clarification regarding the
underwriter’s belief as to accuracy, and the basis therefor, are misleading and should not be
included in official statements.”®

2000 Electronic Media and the 2008 Use of Company Website Releases. In 2000, the
Commission released an interpretation on the use of electronic media.*® This guidance was
aimed at issuers of all types, including municipal securities issuers, and in particular addressed
the issue of embedded hyperlinks and other references to web sites. The Commission stated that

% Disclosure Roles of Counsel provides an excellent discussion of the reasons why disclaimers are prevalent in
official statements at 211-14.

% Pparticipants in a municipal securities offering should review the reports and materials and discuss them with the
responsible experts. After these discussions, the parties should consider whether they know, or have reason to
know, that the “expertised” information is materially misleading. The parties should also inquire about the
qualifications and realm of expertise of the experts and should obtain, if possible, their written consent to the
references to them and to the use of their report. Disclosure Roles of Counsel, at 209; Robert A. Fippinger, The
Securities Law of Public Finance 88 7:4 et seq. (2d ed. 2006).

% In response to the 1994 Interpretive Release, The Bond Market Association recommended that underwriters use
the following disclaimer: “The Underwriter has reviewed the information in this Official Statement in accordance
with, and as a part of, its responsibilities to investors under the federal securities laws as applied to the facts and
circumstances of this transaction, but the Underwriter does not guarantee the accuracy or completeness of such
information.” Many official statements for negotiated underwritings contain this disclaimer verbatim. Many
official statements also contain paraphrases of the 1951 Opinion of the General Counsel.

% SEC Interpretation: Use of Electronic Media, SEC Release Nos. 33-7856 (April 28, 2000).
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“when an issuer embeds a hyperlink to a web site within the document, the issuer should always
be deemed to be adopting the hyperlinked information.”* In order to eliminate any confusion
about whether the issuer has adopted information that is referenced but not hyperlinked, the
Commission suggested that the issuer should ensure “that access to the information is preceded
or accompanied by a clear and prominent statement from the issuer disclaiming responsibility
for, or endorsement of, the information.”* As summarized in Disclosure Roles of Counsel,

In its Electronic Media Release, the SEC stated that an issuer [of registered
securities] may avoid responsibility from material misstatements in and omissions
from third-party statements referenced in its disclosure material (other than
registration statements filed with the SEC), if the issuer is not involved in the
preparation of the statement and has not adopted it by implication. However, in
the SEC’s view, a disclaimer of responsibility would be ineffective if the third-
party statement has effectively been adopted or if the issuer knew or was reckless
in not knowing that the statement is materially false or misleading.*?

This Commission viewpoint was reiterated in its 2008 release, Commission Guidance on
the Use of Company Web Sites, in which it paraphrased footnote 61 from the 2000 Electronic
Media Release:

With regard to the use of disclaimers generally, as we noted in the 2000
Electronics Release, we do not view a disclaimer alone as sufficient to insulate an
issuer from responsibility for information that it makes available to investors
whether through a hyperlink or otherwise. Accordingly, a company would not be
shielded from antifraud liability for hyperlinking to information it knows, or is
reckless in not knowing, is materially false or misleading. This would be the case
even where the company uses a disclaimer and/or other features designed to
indicate that it has not adopted the false or misleading information to which it has
provided the hyperlink. Our concern is that an alternative approach could result
in unscrupulous companies using disclaimers as shields from liability for making
false or misleading statements. We again remind issuers that specific disclaimers
of anti-fraud liability are contrary to the policies underpinning the federal
securities laws.*

It is clear that the Commission recognizes the appropriateness of disclaimers in municipal
securities official statements, albeit in the limited circumstances where the disclaimed
information is hyperlinked from third-party websites. Given the widespread and often
appropriate usage of disclaimers in official statements, we believe that the Commission should

0 1d. at n. 57. See below, “Appropriate Circumstances.”

1 1d. at n. 59. For further discussion of appropriate ways to handle hyperlinked materials, see the discussion above

under “Q4. What documents are included in the definitions of “preliminary official statement” and “official
statement” for purposes of Rule 15¢2-12, and must they all be provided to potential customers on request?”

“2 Disclosure Roles of Counsel, at 211-12.
¥ Commission Guidance on the Use of Company Websites, SEC Release No. 34-58228 (August 1, 2008), at n. 86.
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recognize and address the use of disclaimers in other circumstances so as to provide greater
guidance to issuers in the preparation of their official statements.**

Appropriate Circumstances. Disclosure Roles of Counsel provides two circumstances in
which disclaimers are appropriate:

e To avoid implied representations that might otherwise be actionable under
contract law imposing liability for misrepresentations, even if not intentional or
reckless (which is the standard for securities law claims).*

e To avoid any implied adoption of third-party information that is passed on to
investors (and therefore to prevent “justifiable reliance”, which is an element of a
private right of action under Section 10(b) of the Exchange Act, on the
representation as a statement made by the disclaiming party).*®  Although
underwriters have a duty to check on key representations, it is not clear that
issuers have a similar implied duty to check on third-party representations unless
the issuer (a) “adopts” the representations as its own, (b) implies that it has
checked the representations or (c) knows or has a reason to suspect that the
representations are materially inaccurate or misleading.

Of these two circumstances, it is clear that the second circumstance, dealing with third-
party information, is most troubling to issuers. For example, if a local governmental entity’s
employees participate in a state retirement plan, the local governmental entity’s official
statement will necessarily rely on information provided to it by the state or the state pension
plan. Similarly, a top ten employer list included in an official statement may rely on information
provided by a local chamber of commerce. Credit enhancers typically prescribe “approved”
disclosure about themselves from which issuers are not permitted to deviate. While there is a
difference in the degree of materiality of this information, there is no difference in the degree of
reliance on information supplied by a third party.

We believe that the use of disclaimers, coupled with source references, will clearly
identify those portions of an official statement that are under the direct control of the issuer (such
as its financial statements), and those portions for which it must rely on third parties (such as
population and other demographic information).

“ We note that this year marks the 10" anniversary of the request by Jeffrey S. Green, the General Counsel of The
Port Authority of New York & New Jersey, at the Second Annual Municipal Market Roundtable in 2000, “I think
the SEC needs to permit reasonable disclaimer language so that you can clearly segregate what information is
market-based information and what information is marketing information for the municipality.”

® For example: “This Official Statement does not constitute a contract between or among the Issuer, the

Underwriter and any purchaser of the Bonds.” Disclosure Roles of Counsel, at 214, n. 42.

*® For example: “The information herein concerning the Borrower has been provided by the Borrower, and the
Issuer makes no representation concerning the accuracy of completeness of such information.” Disclosure Roles of
Counsel, at 214, n. 43. Also: “The Issuer has not made any investigation into the accuracy or completeness of the
statements concerning the Borrower included in this Official Statement.” Disclosure Roles of Counsel, at 214, n. 44.
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Summary. We suggest that the Commission clarify that official statement disclaimers
may be used to appropriately limit the disclaiming party’s liability with respect to information
provided by third parties, provided that the disclaimer is specific and appropriately tailored as to
the information disclaimed, and the disclaiming party does not know, and is not reckless in not
knowing, that the statements disclaimed are materially false or misleading.

OTHER ISSUES OF INTEREST

In addition to the issues described in more detail above, NABL also believes the
following issues can benefit from SEC clarification:

Disclosure Regarding MD&A. Management’s discussion and analysis (“MD&A”)
provides a useful narrative in corporate disclosure of recent developments for a reporting
company”’ and may serve to do the same in the municipal market as well. For municipal issuers
following accounting principles set by the Governmental Accounting Standards Board, MD&A
became a component of many issuer financial reports following implementation of GASB
Statement No. 34 in the early 2000s. Not all municipal issuers or conduit borrowers follow
GASB (either because, like many nonprofits, they follow principles set by the Financial
Accounting Standards Board or because they follow some sort of state-prescribed principles of
accounting), and those that do may vary in quality.”® In light of the disparities between corporate
and municipal sources of revenues and expenses, competition, and other factors affecting
financial results of operations and condition, we suggest that the Commission apprise municipal
securities issuers of the circumstances (through examples) in which MD&A is important to good
disclosure and the types of information that it should address.*°

Disclosure of General Financial Market Risk or General Industry Risk. A municipal
issuer should be able to assume that a potential investor understands the nature of general
financial market risk factors, as well as industry-wide risk factors. With respect to registered
offerings, the Commission has directed that “risk factor” disclosure focus simply on significant,
issuer-specific risks that are concisely stated.”® 1In light of the Commission’s guidance for
registered offerings, we suggest that the Commission offer guidance with respect to a municipal

" Item 303 of Regulation S-K prescribes the MD&A content in securities filings made by companies whose
securities are required to be registered under the Securities Act and the Exchange Act.

*8 See, for example, Disclosure Quality of Management Discussion and Analysis (MD&A): Evidence from Large
Florida Cities, Municipal Finance Journal Vol. 30, No. 3, Fall 2009.

* The Commission could consider questions like the following: (1) What core elements of MD&A, if any, are of
particular prominence in light of the antifraud provisions of federal securities law? (2) Are there instances in which
MD&A discussion is a requisite under the antifraud provisions? (3) Does a well prepared MD&A section provide
certain common topics? (4) What are important considerations for MD&A relating to a general obligation credit
secured by a promise to levy adequate taxes to pay debt service?

* Jtem 503(c) of Regulation S-K provides as follows: “Where appropriate, provide under the caption “Risk
Factors” a discussion of the most significant factors that make the offering speculative or risky. This discussion
must be concise and organized logically. Do not present risks that could apply to any issuer or any offering.
Explain how the risk affects the issuer or the securities being offered. Set forth each risk factor under a subcaption
that adequately describes the risk. . ..”
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issuer’s responsibility for the disclosure of general financial market risk or general industry risk
regarding the securities being offered.

Contents of Disclosure in Final Official Statement. We suggest that the Commission
confirm statements from the 1994 Adopting Release that “[t]he definition [of final official
statement] does not set its own form and content requirements on the financial information and
operating data to be included.... Instead it provides the flexibility that many commenters
asserted is necessary in determining the content and scope of the disclosed financial information
and operating data, given the diversity among types of issuers, types of issues, and sources of
repayment.”

Prior NABL Comments. For suggested clarifications regarding disclosure in offerings of
variable rate demand securities backed by letters of credit and the ability of brokers and dealers
to underwrite municipal offerings by issuers that have violated prior continuing disclosure
undertakings, see NABL’s comment letter on the 2009 Proposing Release.™

1 NABL’s comment letter can be found on the Commission’s web site (Www.sec.gov/comments/s7-15-09/s71509-
28.pdf).
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GLOSSARY OF TERMS USED IN STATEMENT

Certain capitalized terms used frequently in this statement are defined in this section of
the statement.

“1988 Proposing Release” means Securities Exchange Act Release No. 34-26100
(September 22, 1988).

“1989 Adopting Release” means Securities Exchange Act Release No. 34-26985 (June
28, 1989).

“1994 Interpretive Release” means Securities Act Release No. 33-7049 (March 9,
1994).

“1994 Proposing Release” means Securities Exchange Act Release No. 34-33742
(March 9, 1994).

“1994 Adopting Release” means Securities Exchange Act Release No. 34-34961
(November 10, 1994).

“2009 Proposing Release” means Securities Exchange Act Release No. 34-60332 (July
17, 2009).

“Commission” or “SEC” means the United States Securities and Exchange
Commission.

“Disclosure Roles of Counsel” means Disclosure Roles of Counsel in State and Local
Government Securities Offerings (3 Edition 2009).

“EMMA” means the MSRB’s Electronic Municipal Market Access system, as provided
by Rule 15¢2-12.

“Exchange Act” means the Securities Exchange Act of 1934, as amended (as codified at
15 USC 88 78a et seq.).

“MSRB” means the Municipal Securities Rulemaking Board.

“Orange County Report” means the Report on Investigation in the Matter of County of
Orange, Cal., SEC Rel. No. 34-36761 (Jan. 24, 1996).

“Rule 15¢2-12” or the “Rule” means 17 CFR § 240.15¢c2-12.
“Rule 10b-5” means 17 CFR § 240.10b-5.

“Securities Act” means the Securities Act of 1933, as amended (as codified at 15 USC
88§ 77a et seq.).
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